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DEPARTMENTS AND AGENCIES 


Part 9—Department of Defense, Fourth Section 


WEDNESDAY, APRIL 10, 1957 


Houser or REPRESENTATIVES, 
SUBCOMMITTEE ON GOVERNMENT INFORMATION 
OF THE COMMITTEE ON GOVERN MENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a. m., Hon. John E. 
Moss (chairman of the subcommittee) presiding. 

Members present: John E. Moss, Dante B. Fascell, and Clare FE. 
Hoffman. 

Staff members present: John J. Mitchell, chief counsel; Samuel JJ. 
Archibald, staff director; Paul Southwick, professional staff. mem- 
ber: and John W. Anderson, staff assistant. 

Mr. Moss. The subcommittee will now be in order. 

I have an opening statement I would like to read at this time. 


STATEMENT OF HON. JOHN E. MOSS, A REPRESENTATIVE IN CON- 
GRESS FROM THE STATE OF CALIFORNIA, AND CHAIRMAN, 
SPECIAL GOVERNMENT INFORMATION SUBCOMMITTEE 


The Defense Department on March 28 announced that Secretary 
Wilson had taken action on 16 of the 28 recommendations made by 
the Coolidge Committee last November. (See exhibit I.) Mr. Wil- 
son rejected proposals that reporters be hauled before grand juries to 
reveal their sources when leaks “obviously gravely” damaged the 
Nation’s security. He also rejected a proposal to have information 
officers accompany newsmen when they interview officials at the Pen- 
tagon. (See exhibit I, E.) Among the four new directives issued 
by Mr. Wilson was one to set up an “Office of Declassification Polic by. 


GREATER RESTRICTIONS 


The actions, at first glance, result in a feeling of cautious optimism 
that the Defense Department at last has recognized the necessity for 
easing restrictions on the flow of information, At least that was my 
feeling when I first looked at it. However, after a careful study of 
the Secretary’ s actions, and of a subcommittee staff analysis of the 
directives, I am compelled to express reluctant pessimism. It is my 
conviction that additional shackles have been forged on the publie’s 
right to know by the Defense Department’s action in the information 


field. 
2169 
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COOLIDGE COMMITTEE 


The Coolidge Committee, with an eye on the subcommittee’s jp. 
vestigations, went beyond its assigned tasks of leak plugging and 
recommended proposals, in some cases, to ease the flow of informs. 
tion. The Defense Department apparently has used these proposal 
us window dressing to soften the effect of new restrictions on infor. 
mation. 

It would appear that other Coolidge Committee recommendation 
became a strawman. Proposals that information officers sit in o 
interviews and that newsmen be hauled before gr and juries drew the 
fire of the press and helped obscure the Coolidge Committee’s leg 
obvious restrictive recommendations. 


DECLASSIFICATION DIRECTIVE 


I believe Secretary Wilson's latest directives on information con 
firm this pattern toward greater restrictions. Of his 4 new dire. 
tives, only 1 is aimed at freeing information by setting up a so-called 
declassification office. The declassification directive, 5105.12, merely 
establishes an Office of Declassification Policy. (See exhibit I, A) 
It fails to give the Director authority to declassify or to require oth 
ers to decl: assify. The directive even fails to tell the Director spe: 
cifically what he is supposed to do. 


INVESTIGATIONS DIRECTIVE 


Directive 5145.2 provides for prompt investigations and a crack 
down on leaks. (See exhibit I, B.) The staff analysis shows that 
this directive, combined with Mr. Wilson's other directives, lays the 
groundwork for an oppressive investigative machine ready to bea 
down on any official who releases administrative material as well 
security information. 


ADMINISTRATIVE SECRECY DIRECTIVE 


Directive 5200.6 broadens and tightens administrative secrecy, giv} 
ing the General Counsel the same authority to pursue administrative 
leaks as he has for security leaks. (See exhibit I, C.) The direetiv 
includes an incomplete list of 10 categories of administrative infor 
mation which must be kept secret. ‘Marking papers “For Official 
Use Only” is optional. Thus an employee has no w ay of knowing 
what is “information requir ing protection. 

In my judgment, the directives broaden and further obscure the 

category “For Official Use Only” and the so-called preliminary work 
ing-paper doctrine. This results in effec tive control over every ite 
of nonsecurity information originating in the Department of De 
fense or in the military services. It appears that under the me’ 
directives, the Defense Department claims authority to withhold all 
information, including nonsecurity matters, from Congress and from 
the press except wh: at the Pentagon concedes is an “official act.” 
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PRELIMINARY DOCUMENTS 


Mr. Robert Dechert, the new Department of Defense General Coun- 
sel, told a press conference on March 28 that any Pentagon official 
knows that if a piece of information “is”—and I quote— 
preliminary in nature he ought not to release it without getting higher author- 
ity to do so because there may be trouble. 

Mr. Dechert further explained that such decisions will be made by 
“responsible authority” and that “it is going to be operated from the 
highest level * * *.” (See exhibit I.) 

Under this procedure, where an official is threatened with investi- 
gation and discipline for releasing nonsecurity information which 
his superior may decide at a later date was improper, the official is 
virtually forced to play it safe and release nothing. 


CONGRESSIONAL INFORMATION 


Directive 5400.4 includes high-sounding language, bowing to the 
right of Congress to have information. (See exhibit I, D.) But the 
directive, by reference, incorporates the new administrative secrecy 
order and may result in less information for Congress. And it is my 
judgment that unless there is exceedingly enlightened administration, 
that will be the result, a lessening of the availability of information 
to Congress. : 

OSR STRENGTHENED 


The staff analysis shows that, in combination, the new directives 
give greater power to the Office of Security Review, setting that 
agency up as a vigilante group to pounce on alleged “leaks” published 
anywhere. 

MORE LEAKS 


In my opinion, Mr. Wilson’s new directives erect new and higher 
barriers to the flow of information. The Coolidge Committee, dur- 
ing subcommittee hearings, warned that overclassification under- 
mined true security and caused leaks. Mr. Wilson’s harsh course 
taken to implement the Coolidge Committee recommendations leads 
inevitably to more leaks—the very thing he seeks to prevent. 


TWELVE MORE RECOMMENDATIONS 


The Implementation Committee headed by Mr. Dechert still has 12 
other Coolidge Committee recommendations to act upon. These in- 
clude some which, properly implemented, would help free public 
information from unnecessary restrictions. It is hoped that Mr. 
Dechert’s committee will see the value of those recommendations and 
avoid further st eps toward secrecy. 

Today we have Mr. Dechert who helped work out the recent new 
directives, and Mr. Murray Snyder, Assistant Secretary of Defense 
for Public Affairs, who will be responsible for much of the operations 
under the new directives. We also have Mr. Philip K. Allen, Deputy 
Assistant Defense Secretary for Public Affairs; Comdr. David P. 
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Klain, Department of Defense, who assisted the Coolidge Commit- 
tee; Mr. Bertram B. Saymon, Department of Defense; and Mr. Robert 
M. Pennoyer, Department of Defense. The subcommittee will be most 
interested in their explanations of the new directives, and the policies 
proposed to further implement them. 

Mr. Horrman. When did I first have an opportunity to see the 
statement—this morning? 

Mr. Moss. Was that supplied Mr. Hoffman? 


Mr. Horrman. The first I knew of this statement was this mae ’ 
b 


Obviously, a carefully prepared statement like this makes it impossi 
for me to comment off the cuff with any degree of completeness or 


accuracy. If I could have one of these, say, the night before, I would | 


like to—— 


Mr. Moss. Would you like to hold the record open at this time for 


a later statement ? 

Mr. Horrman. No; I would like to get my name in the paper along 
with yours. 

Mr. Moss. We will try to assist. 

Mr. Horrman. I realize it is an impossibility. From my stand- 
point, the press instigated these hearings, I mean it was the first moy- 
ing spirit, and we have on the staff at least two very, very competent 
newspapermen former reporters, and if I may be permitted to make 
my statement like this: 

The committee that is set up for, say, the Agricultural Department, 
reading the statute setting that up, it is in the interest of the farmers, 
and so on. So with the Labor Department, they all have a special 
objective in view. This subcommittee seems to be set up to help the 
newspapers pry information out of the various executive agencies 
from their standpoint, and the standpoint of the public. A very 
worthy purpose, objective, but it also appears that the staff is attempt- 
ing to take over the functions of the departments or more accurately 
tell them how they should operate. 

I doubt if a congressional committee can operate these executive 
departments better or as well as the folks who have been there for 
years. 

Here is a thing that does seem to be quite—not unfair, that isn’t 
the word- 

Mr. Moss. You would take exception to? 

Mr. Horrman. A statement to which I might take exception. That 
is the inference all the way through the statement and from the staff 
which seems to be that Secretary Wilson doesn’t want to serve the 
public. That he is just protecting all the folks in the Department who 
make mistakes. We all realize that it is natural when we make mis- 
takes as we all do to avoid publicity. 

On the whole, from all I have heard in the hearings, the Secretary 
is trying to do a worthwhile job. We get back to the thought that the 
committee staff, with all due respect, Mr. Archibald and Mr. South- 
wick, the staff just can’t run the Department and determine what 
should or should not come out. There is a decided contrast between 
our desire here for information from the executive departments and 
the vigor and success with which we conceal our own operations. We 
want to know what the departments are doing, what money they are 
spending for what purpose. But when congressional committees 
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I am, as you know, here after 36 years of private practice of law 
with relatively little previous Government experience. However, in 
practice of law I know opening statements often go beyond what is 
expected to be proved and sometimes are intended to set the frame 
which will be sympathetic to the opening stater’s point of view. 

I suspect I ought to exercise the privilege of what might be con- 
sidered opposing “counsel in reply to what you have said, sir, to indi- 

cate that all may not be as you have indicated. 


WRONG APPROACH TO WILSON DIRECTIVE 


It seems to me that you have swallowed completely, sir, what seems 
to me a wholly wrong approach to this subject. This wrong approach 
was demonstrated in your hearings of May 8 and 9, 1956, ‘by various 
law professors. I taught law 19 years at the Unive ersity of. Pennsyl- 
vania Law School as a part- -time job. Since then until recently I have 
been chairman of the law board of trustees. I have served on an 
advisory committee of the American Law Institute, and I look upon 
law professors as my best friends. However, they are often com- 
pletely impractical, because they have not practiced Jaw, and have not 
dealt with the realities of earning their living, meeting payrolls, and 
dealing with practical subjects. 

Many law professors are not in that category, but are our most dis- 
tinguished public servants. But I know in some instances that situ- 
ation exists. 

You will remember that in the May 8 and May 9, 1956, hearings a 
professor of law from New York University who appeared before you 

said this, which seems to me to be the thesis upon which you, sir, have 
made your opening statement. I will read it. It is on page 465 of 
part 3 ‘of your committee’s hearings: 

Those who are concerned with the possibility of legislative abuse ignore the 
overriding peril of the present century, that of the superstate with its om- 
nipotent administration, unrestrained by any checks on its all-pervasive regula- 
tory activities, so vividly pictured by George Orwell in his novel, 1984. The 
great danger today is 1984, not Senator McCarthy. If the elected representa- 
tives of the people assert their right to lay bare all that goes on within the 
executive, that danger may be avoided. An executive whose abuses and inade- 
quacies are exposed to the public can hardly become a menace to constitutional 
government. 

This is the end of the quotation. 

It is the thesis which is presented by some people, and has been pre- 
sented ever since our history began in the United States. It appears 
again on page 553 of the same ‘part of the hearings of this subcom- 
mittee, where another law professor, this one from the U Iniversity of 
Illinois, said: 


I think if these Government officials are afraid of what they write, afraid 
of letting someone else see what they write, they shouldn’t write it at all. Other- 
wise they should shut up. 

Mr. Horrman. What is the page? 

Mr. Drcuert. 553, sir, middle of the page, part 3. 

On the foot of the previous page, page 552, is another statement 
which I think, sir, again represents the thesis from which your state- 
ment was made. 

Mr. Moss. May I first interject this thought : The panel you are now 
discussing was composed only in part of law professors. We had 
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some eminently qualified practicing attorneys. We had men with ex- 
tensive experience in Government, as well as in private practice. 

Mr. Decuert. I understand that, sir. 

Mr. Moss. There was considerable unanimity among the panel mem- 
bers. Recognizing they were advocates of their own beliefs, we in- 
vited the executive agencies, the counsels, to participate in a panel of 
Government attorneys presently engaged in advising executive agen- 
cies and departments. There was little enthusiasm on the part of 
those gentlemen to deal with the questions raised by the panel. Both 
would have been advisory to this committee. 

We are seeking facts, and we have swallowed little. 

Mr. Mrrcueti. May I interrupt? I want to correct the record 
here and now. 

There were three law professors, sir, on that panel, Dr. Harold L. 
Cross was a professor of journalism, earning his living as a libel and 
slander lawyer, all his life, is the author of the book The People’s 
Right To Know. ; 

[think you know Hugh Fulton, counsel on the Senate side, and he 
has been a practicing attorney practically all of his life. 

John B. Gage, attorney from Kansas City, was famous four times 
in the Morgan cases before the Supreme Sourt, and was a practicing 
attorney. : 

Hans Klagsbrunn, from Washington, D. C., is a_ practicing 
attorney. 

Harold LL. Russell, who today is the head of the administrative 
law section of the American Bar Association, is a practicing attor- 
ney and has been most of his life. 

I want this record to show there are only three professors of law, 
Professor Newman, University of California; Bernard L. Schwartz, 
professor of law, New York City, and Professor Fred S. Siebert, 
from the University of Ilinois. 

Mr. Fascetn. Mr. Chairman, can we get on with the discussion 
of what we came to hear / 

Mr. Moss. Let us let Mr. Dechert conclude his opening statement. 

Mr. Decuerr. Mr. Chairman, I was not attempting to review the 
activities of that entire panel. As Mr. Mitchell has pointed out, 
Mr. Bernard Schwartz, who was the author of the Orwell refer- 
ence I read, was a law professor. 

The second reference I read was by a gentleman who is professor 
of law at the University of Mlinois.. 

And the third at the foot of page 522 is from Professor Newman, 

another law professor at the University of California, saying: 
My own argument is that I expect the people in Government to have a little 
initiative and imagination and independence and courage. If they are all such 
sissies they are afraid to have anyone see what they write from time to time 
Tam not sure that they are the kind of Government servants we want. 

[ noted those three things, not expecting that I would find them as 
the gage thrown down this morning, as evidencing what the chairman 
thinks we in the Department of Defense are attempting to carry out. 

[think it is only fair that I make an answer, although, as I say, 
sir, | know this was in the nature of an opening statement in a law- 
suit. When I left the press conference on these directives the other 
day I remarked to some of our friends of the press that I realized 
after I spent an hour and a half answering all their questions that 
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their atitude must necessarily be a friendly skepticism, a statement 
that they had heard kind words spoken before and we were going to 
see what action resulted. 

I believe they would be tolerant enough to give us, particularly 
those of us who are Mr. Wilson’s newest assistants, and are working 
on this problem afresh, an opportunity without producing harsh 
words immediately. They have so far. 

I think, sir, you would find that since Mr. Murray Snyder took over 
his position there are no examples which would entitle you, sir, to 
use the harsh words you just did use. If you have any examples Mr, 
Snyder is here and anxious and willing to answer in connection with 
any such examples. 

Mr. Moss. Mr. Dechert, the entire purpose of these hearings is to 
permit the fullest discussion. 

Mr. Decuerr. I understand that, sir. I do want to take a minute, 
sir, having indicated what seems to me the background of the open. 
ing statement, and the philosophy from these three gentlemen whose 


remarks I read, to point out that the problem we are facing is not | 


new in this country. I, myself, would prefer the wisdom of the peo- 


ple who wrote the Constitution of the United States, and the Pregi- | 


dents of the United States, from George Washington down, to the 
wisdom of the three eminent law professors, all of whom I admire 
greatly, from whom I read those statements. 

I go back, as I reach problems, to James Madison’s Notes of the 
Debates of the Constitutional Convention. And I want to indicate 
several things, since that has been thrown up as an opening statement, 
which indicate to me—— 

Mr. Moss. Mr. Dechert, in the interest of orderly procedure, | 
did feel it was proper to permit an opening statement. However, 
we are not here prosecuting a case. And I think now that it would 
be helpful if we can conclude the opening statement and leave the 
specific defenses, if defenses are what you feel meet the requirements, 
for the broader discussion as we proceed. 

Mr. Decuerrr. I would hope, sir, though I don’t want to run counter 
to your ruling, that you would let me proceed for 2 or 3 minutes. 

Mr. Horrman. Will you yield to me? 

Mr. Moss. Certainly. 

Mr. Horrman. Apparently the gentleman reached the same con: 
clusion I did with reference to the opening statement. In a way it 
is a broad general charge that the Department is covering wp, per- 
haps with a purpose of concealing some mistake or indiscretions, or 
wrong conclusions it has made. 

If the gentleman is here at our request I will promise not to waste 
as much time as I usually do, if you will let him proceed 2 or 3 
nunutes, 

Mr. Moss. Mr. Hoffman, you haven’t wasted time. And the state- 
ment reflects my views. It deals with directives. It does not state 
that the Department is trying to cover up. As we go along with 
the hearing this morning we can deal with the items of concern to 
me, 

[ think we can deal with them much more readily through follow- 
ing the procedure which has been sketched out for the committee, 
rather than to get into a rather extended—not opening statement— 
but rather, defense. 
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That is not the purpose at the moment. 

Mr. Decuert. Will you, sir, give me 2 or 3 minutes? I have read 
these statements which seem to me to support the point of view you 
apressed. I would like to read Benjamm Franklin in opposition to 
them. 

Mr. Moss. Mr. Dechert, I do not want to be arbitrary, but I feel we 
must proceed. 

Mr. Horrman. Let the record show me, with all due respect, as 
objecting to cutting off the witness when he attempts to answer a 
general statement made by the chairman. 
~ Mr. Moss. Certainly. 

Mr. Horrman. It is my thought inasmuch as we are complaining 
about the Department not giving us enough information, that when 
we make the broad general charge that they are covering up from 
sme ulterior motive, or improper purpose, that the gentleman called 
as a witness in all fairness should be permitted to answer the chair- 
man’s opening statement. 

Mr. Moss. The record will, of course, show your statement, Mr. 
Hoffman. 

Mr. Mitchell ? 

Mr. Snyper. May I make a few remarks? 

Mr. Moss. Certainly. 

Mr. Horrman. Does the record show the gentleman has not 
finished ? 


STATEMENT OF MURRAY SNYDER, ASSISTANT SECRETARY OF 
DEFENSE 


Mr. Snyper. Since I haven’t appeared before this group before, I 
am Murray Snyder, Assistant Secretary of Defense for Public Affairs. 
[have been in office 1 day less than 3 weeks. 

I learned yesterday I was to be invited here. Obviously I am not 
as well prepared as some of these gentlemen that have worked on this 
subject many years, or weeks, any way. But I learned of this state- 
ment that Chairman Moss issued on the radio this morning. 

Of course, it is now in general circulation, and I would like to ask 
the chairman if he has any incidents in support of this interpretation 
of his that these directives further shackle the flow of the news, inci- 
dents dating since my arrival at the Pentagon? Because the implica- 
tion of it is that the directives have had that effect, or would have that 
effect. If they have had that effect, and I don’t know about it, I 
would be delighted to learn of it. If they haven’t perhaps you are 
just anticipating something that will occur in the future. 

Mr. Moss. Mr. Fascell. 

Mr. Fasceti. Mr. Snyder, I can appreciate what you are trying to 
do. What you have said is clear. But do you see anything wrong 
with my saying these things could do this? 

Mr. Snyper. No, sir. 

Mr. Fascen. I can be fearful, can’t I? 

Mr. Snyper. Yes, sir. 

Mr. Fasceu.. So why don’t we go ahead and discuss these things, 
and get to a specific case in the next day or two; we will bring it out 
and give everybody a shot at it. 
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Mr. Snyper. I conclude, then, sir, you have no specific instaneg 
that have occurred in the last 2 or 3 weeks ? 

Mr. Fascett. You are like my wife, she is always jumping at cop. 
clusions without getting the facts. 

Mr. Snyper. If she is like mine, she is usually right. 

Mr. Horrman. Here from the statement is the charge. “It is my 


conviction that additional shackles have been forged on the publics 


right to know by the Defense Department’s action in the informatio, 
field.” 

As I understand, the gentleman is asking for a bill of particulars 

Mr. Moss. It is my conviction, as I read the directives against q 
background of almost 2 years of study of this very difficult problem, 
that the directives are ideal for forging further restrictions on the 
availability of information, both to the Congress and to the public. 

Now, if you gentlemen can dispel that conviction, can prove me 
wrong, you have that right. I assure you nothing would make me 
more happy than to leave these hearings 3 or 4 days hence with my 
convictions shaken and a new one taking its place that you are ip 
fact going to implement these in a manner which will provide a 
freer flow.of information, particularly information of a nonsecurity 
type. 

Mr. Horrman. Mr. Chairman, one more word. Even where the 
broad general charge—and that seems to be the situation here—jg 
made, for instance, that a man is a bad man, doing things he shouldnt, 
a fellow brought in on that kind of charge, which this is, is entitled 
to know on what it is based. All the gentleman is asking here is 
whether there is a specific instance in mind that bears out the charge 
that has been made. 

Mr. Moss. The chairman is not on the witness stand. 

Mr. Horrman. No. But the gentleman is a witness and general 
charges are made. He should be advised and permitted to answer 
specific charges. 


Mr. Moss. Mr. Mitchell. 


CONGRESSIONAL INFORMATION DIRECTIVE 


Mr. Mirene.t. Mr. Dechert, will you kindly refer to Department 
of Defense Directive 5400.4, dated March 22, 1957. (Exhibit I-D.} 
And will you read the subject of that to the committee, please ? 

Mr. Decuerr. “Provision of information to the Congress.” 

Mr. Mircnevt. What statutory authority does the Department of 
Defense have to establish this directive? 

Mr. Decnerr. The statutory authority to establish directives of 
this kind is in—— 

Mr. Mircue.t. This pertains to Congress, remember. 


STATUTORY AUTHORITY 


Mr. Decnerr. As I started to answer, the statutory authority to 
establish directives of this sort lies in the fact that the Secretary of 
Defense has been given by Congress responsibility for conducting the 
defense of the United States. In so doing he has—necessarily—au- 
thority to give orders to the people under him, in whatever form he 
sees fit to do so. This is designed to place in one document a clear 
statement of his general policy. This reflects his desire to be cooper: 
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ative, his feeling that it would be a good thing to have specific refer- 
ences to the various subject matters that may come up. 

It is a necessary, inherent feature of the statutory authority given 
to him as Secretary of Defense. 

Mr. Mircnuete. Why didn’t you cite that specific statutory author- 
ity in the directive, then ? 


. NOT NECESSARY TO CITE STATUTORY AUTHORITY 


Mr. Decuerr. There is no requirement that directives cite statutory 
or any other authority. Directives are one form by which an execu- 
tive informs the people with whom he is associated how to carry out 
their duties. Most of these directives do not cite statutory authority. 
Whether in Government it is customary to cite statutory authority gen- 
erally, | don’t know. I see no necessity for doing so. 

Mr. Mircue.y. I beg to differ there, because you have cited it in 
another instance we will take up later. 

Mr. Decnertr. Sometimes statutory authority is cited. 

Mr. Mircnett. When it suits your convenience, right / 

Mr. Decuerr. When it seems desirable to do so. I don’t know 
what you mean by that expression. If you are implying we did some- 
thing wrong, I resent the implication. 

Mr. Mrrcrece. Was not the Department of Defense created by 
legislative enactment ? 

Mr. Decnerr. The Secretary of Defense was granted the duties 
and powers he has by legislative enactment. 

Mr. Mrrcnec.. Were the various military services created by legis- 
lative act 

Mr. Decnerr. I don’t know the answer to that, sir. I am too new 
to know the answer. They must have been, I assume. 


AUTHORITY TO REFUSE INFORMATION TO CONGRESS 


Mr. Mircue.it. Where does the Department of Defense get its legal 
authority to refuse Congress information about the Defense Estab- 
lishment, sir, in view of your answers? 

Mr. Decuerr. This is the matter into which I was about to go when 
it was said that I should not do so. 

Mr. Mircue.tt. Now you have your opportunity. 

Mr. Decuerr. Mr. Chairman, may I proceed along this line? 

Mr. Moss. Certainly, Mr. Dechert. I indicated that in the course 
of orderly procedure we would give you ample opportunity to raise 
all your authorities. 

SEPARATION OF POWERS 


Mr. Decuerr. This question to which Mr. Mitchell addresses him- 
self is an age-old one, which has existed ever since this country came 
into being. It is the question of the extent to which the separation 
of the powers shall be carried out under the Constitution of the 
United States. 

There are, as the chairman, of course, knows, three great branches 
of Government : The legislative, the executive, and the judici al. Much 
wisdom has been cast on this separation of powers from the time of 
the debates at the Constitutional Convention, leading up to the final 
adoption of the Constitution, and by court decisions since that time. 
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This question, this very question, as to whether all or less than all 
of the information which exists in the hands of the executive depart- 
ments should wisely be handed over to the Congress has arisen in 
practically every administration. From each Attorney General in 
the administrations which it has arisen there have been opinions that 
the “separation of powers” doctrine necessitates that certain things 
shall not be handed over to the legislative body. 


CONSTITUTIONAL CONVENTION 


I was about to read, and I will read two sentences from Benjamin 
Franklin. This is James Madison’s Journal of the Debates of the 
Constitutional Convention in 1787. The chairman will remember 
that Madison kept his own journal. 

Mr. Moss. The chairman is quite familiar with the publication. 

Mr. Decuert. There were several things that came out in those de- 
bates which have direct bearing on this subject, as the introduction, 
really, in American history to this matter. Here is Benjamin Frank- 
lin speaking, at the very end of the convention, at page 578 of the 
1920 edition, published by the Carnegie Foundation: 

For when you assemble a number of men to have the advantage of their joint 
wisdom you inevitably assemble with those men all their prejudices, their pas- 
sions, their errors of opinion, their local interests, and selfish views. From such 
an assembly can a perfect production be expected? It therefore astonishes me, 
sir, to find this system approaching so near to perfection as it does; and I think 
it will astonish our enemies. 


Then he goes on. 
The opinions I have had of its errors I sacrifice to the public good. 
He is speaking of the final document. 


I have never whispered a syllable of them abroad. Within these walls they were 
born and there they shall die. 

On that same day, the last day of the Convention, Mr. King, on 
page 582, is cited as having said, by way of suggestion, that— 

The journals of the Convention should be either destroyed or deposited in the 
custody of the President. 

He thought if suffered to be made public, a bad use would be made of 
them by those who wished to prevent the adoption of the Constitution. 

Mr. James Wilson suggested that depositing them with the Presi- 
dent was the better suggestion, and that was adopted, and the journals 
were not then published. 

There are other things in the debates that speak of the independ- 
ence of the Executive, and there has been published in Federal Bar 
Journal, volume 10, a series of three articles which review the subject 
at considerable length, and I won’t attempt to review it now. These 
are the Wolkinson articles. They review at considerable length all 
the ocassions when this type of issue has arisen—— 

Mr. Mircnett. They are in the record. 


CONGRESS HAS ACQUIESCED 
Mr. Decuert. Whether Congress as a matter of right should re- 


ceive every single piece of paper that exists in any department. In 
every case where this case has come up and the matter has been re- 
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fused, Congress has acquiesced. There have been no court tests of this 
very question. 
ROVIARO V. UNITED STATES 


There have been a number of court cases which have arisen in other 
aspects of this situation. The latest was before the Supreme Court 
of the United States a few days ago, in the case of Roviaro against the 
United States. This did not concern—— 

Mr. Horrman. Give us the date, please. 

Mr. Decuerr. Decided March 25, 1957, by the Supreme Court of 
the United States. ” appears in 25 U. S. Law Week, page 4204 in 
the issue of March 25, 1957. 

That case did ae concern an issue between the Congress and the 
Executive. It concerned the issue as to whether certain things which 
the Executive believed in the public interest should not be made public 
should be revealed in a court proceeding. It is a related, but not an 
identical question. 

Here they were speaking of what the Court refers to as the “in- 
former’s privilege.” Mr. Justice Burton, speaking for the Court, 
says: 

What is usually referred to as the informer’s privilege is in reality the Gov- 
ernment’s privilege to withhold from disclosure the identity of persons who 


furnish information of violations of law to officers charged with enforcement 
of that law. 


After citing several cases, he says: 

The purpose of the privilege is the furtherance and protection of the public 
interest in effective law enforcement. The privilege recognizes the obligation 
of citizens to communicate their knowledge of the commission of crimes to law- 
enforcement officials and, by preserving their anonymity, encourages them to 
perform that obligation. 

This is, sir, one type of the kind of information which over the 
years it has been held need not be made public by the Executive even 
in court proceedings, and even though, as in this very Roviaro case, 
the result is that a man will not be punished because this evidence is 
not produc e “dl. 

You ask why we have the right to say that in certain cases the 
public interest demands that there shall not be given to the Congress 
certain information. 

[ studied law under a great— 

Mr. Horrman. Mr. Chairman, may I ask a question ? 

Mr. Moss. Certainly. 

UNIFICATION ACT 


Mr. Horrman. In the hearings on the Unification Act in 1947 
didn’t the Congress, itself, through a committee, create an agency 
and provide there that it did not need to tell the Congress or the 
Appropriations Committee what money was spent by it, nor how, 
nor to whom, nor for what purpose * ¢ 

Mr. Decnerr. That is right, sir, and there have been various other 
examples where the Congress by statutes—— 

Mr. Moss. The Congress cre: ated the agency, said it did not have to 
give the information even to the Congress. The Congress could just 

iseasily say in creating an agency that you must give all information 
tothe C ongress, could it not ? 


69222—57—pt. 9 —2 
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Mr. Decuerr. I was going to go on to say that the example of Con. 
gressman Hoffman was one of a number of examples where Congress, 
itself, has indicated certain things must not be given out: income-tax 
information, credit information, ‘things of that kind. 


But differing with you, Mr. Chairman, I say that the fact Congress : 


in some instances says that that shall not be given out is not proof 
that in all cases Congress has the right to obtain it. The fact is that 
this small area which has caused controversy from the time of Benja- 
min Franklin and George Washington until now—the small area 
where information is not given out—owes its existence to the Consti- 


tution of the United States, as evidenced by these debates, which I | 


could go into at greater length, and by the entire history of the 
United States since then. 

Mr. Moss. Mr. Fascell. 

Mr. Fascett. Mr. Dechert, you have in stating this proposition 
done the exact converse of what you relied on as your own theory, 
which is in reciting the history of this problem that Congress had 
acquiesced time and time again on the requests and refusals for the 
information. 

Now, this, according to your theory, and if I am wrong you cor. 
rect me, sets a precedent, does it not? And, furthermore, you would 
bet your bottom dollar that if the case ever got into court you would 
cite these precedents and probably have better than a 60-40 chance 
of the court supporting that precedent. Wouldn’t you adopt that 
theory ? 

Mr. Decuert. I am not sure I understand. What I tried to bring 
out was that this was basic concept—which is different from what 
the chairman indicated a minute ago—owes its existence to the 
Constitution. It has been laid out in constitutional writing from 
the very beginning. And I did indicate that in all the questions 
where the issue has arisen between the Executive and the Congress, 
from George Washington to Herbert Hoover, to Franklin Roose- 
velt, to Harry Truman, whenever the issue has arisen, the Congress 
has not finally pressed the matter. 

Mr. Fascetx. I will use your own logic, then, and say this doesn't 
necessarily say anything. Didn’t you “just state that the fact that 
Congress has enacted laws, in which laws they have given the right 
to withhold information, does not necessarily presuppose the exist- 
ence in the right of Congress for all of the information ? 

Did you say that or not? 

Mr. Decuert. No, sir. 

Mr. Fascetu. Then you tell me what you did say. 

Mr. DecuHert. What I tried to say, at least, was that the final 
authority in this small area of refusal lies in the Constitution of the 
United States, in the separation clause, and I will be glad to read 
some elements of that if you want. 

Mr. Moss. Mr. Dechert, what you are saying here, in effect, is that 


the final authority on any question arising between the Congress and 
the Executive is the Executive ? 
Mr. Decuert. No, sir. 
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CONGRESS NOT DILIGENT 


Mr. Moss. Oh, but you say this has gone on since Washington’s 
time, and I certainly agree. But I think all it proves is that Con- 
gress hasn’t been quite as diligent and persistent on occasion as it 

might have been. Each time you cite the instance where the Pres- 
ident’s refusal stood, I can site an instance where he bowed to the 
will of Congress and produced the information. So we are faced 
with the fact we haven’t solved anything, but have just accumulated 
some interesting historical precedents. 

Mr. Fascetu. Mr. Chairman, I will do this—I am sorry. 

Mr. Decuert. Let me answer just briefly. 

Mr. Fascetu. Yes, sir. 


MADISON’S JOURNAL 


Mr. Decuerr. Page 271 of Madison’s Journal, shows Madison 
speaking, on July 17, 1787. He, himself, writing his journals makes 
this note as to what he then said: 

If it be essential to the preservation of liberty that the legislative, executive, 
and judiciary powers be separate, it is essential to the maintenance of the 
separation that they should be independent of each other. In like manner a 
dependence of the executive on the legislative would render it the executive 
as well as the maker of laws; and then according to the observation of 
Montesquieu, tyrannical laws may be made that they may be executed in a 
tyrannical manner. 

He, Madison, conceived it to be absolutely necessary to a well consti- 
tuted republic that the two powers—that is, legislative and the execu- 
tive—should be kept distinct from each other. There are other provi- 
sions in other sections of these debates that indicate that. 

Mr. Moss. The question that comes to mind is, What does that 
prove ¢ 

Mr. Mircuety. In conclusion, on the very pages you were referring 
to, what was Madison’s final conclusion? Wasn’t it that the executive 
would bow to the legislative ? 

Mr. Decuertr. No, sir. 

Mr. Mirenet.. Wasn’t it that the Legislature was to be the overall 
guardian of the United States ? 

Mr. Decnerr. No, sir. 

Mr. Mrrceney. In those hearings? 

Mr. Decuertr. No, sir. 

Mr. Mircuent. Fine. Thank you. You say that. 

Mr. Decuertr. May I say one more word, Mr. Chairman ? 

Mr. Moss. (¢ ‘ertainly. 

Mr. Decuert. We are trying to develop, as I understand it, sir, an 
attitude of cooperation between two great departments, and an inquiry 
into what we are try ing to do. By ‘the way that this has started, we 
have focused on what is only a tiny, tiny matter in the whole situa- 
tion. And I hope the fact that, in that human way of carrying on 
affairs, we have focused on a tiny thing doesn’t throw this whole mat- 
ter out of focus. 

We are prepared and shall be glad to indicate why we are endeavor- 
ing to do what any decent citizen would do, to cooperate in every pos- 
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sible way and to see that this Government is carried on in the best 
possible way. 

Mr. Moss. Mr. Dechert 

Mr. Decuert. Now, there are these areas of disagreement, and dis- 
agreement is what makes life worth while, because by disagreement 
one learns. So I have attempted with a good deal of force to indicate 
my point of view. 

"Mr. Moss. Because you wanted to use that material in the opening 
statement, and I felt it would more properly fit into an Se pro- 
cedure, I have allowed this to go beyond what I intended. I don't 
want to cut you off from using the material you have carefully accu- 
mulated to support your case. 

I think it more helpful now if we move on to the directive, itself, 

Mr. Mrrcueut. Is it, then, a correct assumption that you have no 
real statutory authority for this directive ? 

Mr. Decuerr. No, sir; that is not correct. 

Mr. Mrrenetz. You have been relying for the last 10 minutes on 
the Constitution. Therefore, you have no statutory authority ? 

Mr. Decuerr. No, sir; that isn’t correct. There are statutory an- 
thorities for—— 

Mr. Mircnecy.. This pertains to Congress, now. 





TITLE 5, UNITED STATES CODE, SECTION 22, CITED AS AUTHORITY 
FOR DIRECTIVES 


Mr. Drcurrr. For carrying on one’s affairs. The statutory au- 
thorities for arene directives of all sorts is title 5, United States 
Code, section 22. I do not believe that title 5, United States Code, 
section 22, is a relevant authority for this issue which I have just men- 
tioned, the issue as to the question of whether every bit of informa- 
tion has to be made available for Congress, because, as you, Mr. Chair- 
man, have indicated, what the Congress gave the Congress can take 
away. Therefore, obviously one cannot quote title 5, United States 
Code, section 22, as authority for this proposition that there are cer- 
tain things which in the inherent basis of our Nation must be main- 
tained in each department. 

However, the authority for the directive, itself, is title 5, United 
States Code, section 22. 

Mr. Mircuets. Why didn’t you cite it here, then, since it pertains 
to Congress ? 

Mr. Decuerr. As I said a while ago, Mr. Mitchell, I know of no rule 
of any kind which indicates that statutes should be cited. We dis- 
cussed that and deliberately decided there was no reason that should 
bedone. I noted on many previous occasions the quotations of statutes 
lead to controversies, and we decided it might be as well to have the 
controversy brought up on the outside. 


TITLE 5, UNITED STATES CODE, SECTION 1002, CITED AS AUTHORITY FOR 
CONGRESSIONAL INFORMATION DIRECTIVE 
Mr. Mircueiy. You have cited title 5, United States Code, section 
1002. 
Mr. Decuerr. Is that one of the criminal statutes ? 
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Mr. Mircueuy. No; that is the public-information section of the 
Administrative Procedure Act, and it is your reference No. 5. 

Mr. Decuert. What is the other section ? 

Mr. Mrircuety. You are thinking of section 1905. : 

Mr. Decuerr. Yes. This citation establishes certain duties with 
respect to public information. ‘ 

Mr. Mrrcuert. Now, my specific question is, when Congress en- 
acted this particular section of title 5, United States Code, section 
1002, and all subsections of it, did it intend to deny information to 
itself ? 


CONGRESS DID NOT INTEND TO DENY INFORMATION TO ITSELF 


Mr. Decuerr. Certainly not. 

Mr. Mrrcuety. Then why cite it here in this provision of informa- 
tion to the Congress ? cme oe 

Mr. Decuertr. Because the emphasis of this directive is to give in- 
formation to the Congress, not take it away. That is why I said it 
is unfortunate we started on this angle. The emphasis of this direc- 
tive and of the Department of Defense, itself, under our distinguished 
leader, is to give information, not take it away. And the statute you 
have cited, Mr. Mitchell, is one dealing with the giving of informa- 
tion. 

Mr. Fasceti. Mr. Chairman, may I inquire? 

Mr. Moss. Certainly. 

Mr. Fascery. You will admit where you are willing to give the 
information there is no problem? 

Mr. Decuert. Yes; I think there is. I think the mechanics by 
which it is to be given—— 

Mr. Fasceti. There is no controversy ? 

Mr. Decuerr. There may even be. 

Mr. Fascetn. Well, if you want to give me information, I won’t 
argue, so will you agree that the area in which there is controversy 
is when you refuse to give information ? 

Mr. Decnert. Mr. Mitchell asked me why we cited in this directive, 
which deals with our desire to give information to Congress, the 
statute the subject of which is the giving of information. I think 
the answer is, we want to give information, and therefore cite it. 

Mr. Fasceti. You say it is the policy of the Department of De- 
fense that no information shall be withheld from the Congress except 
in accordance with these regulations. You tell me what that means? 

Mr. Decuerr. I don’t understand. 

Mr. Fascetn. Directive 5400.4, paragraph 3 (c). 

Mr. Decuerr. I don’t understand your question. 

Mr. Fasceti. Well, tell me what it means. You cited title 5, United 
States Code, section 1002, because it deals with the giving of informa- 
tion, as your authority for this directive. If that is true, you tell 
me what paragraph 3, subsection (c), means, reading: 

It is the policy of the Department of Defense that no information shall be 
withheld from the Congress except in accordance with these regulations. 

Mr. Decuerr. I assume what you are asking, sir, is what we mean 
by giving any exceptions at all? 

I think, sir, what we meant was that we felt it a duty, in order that 
the matter may be perfectly clear, to indicate there were exceptions. 
and to try to indicate the nature of them. 
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Mr. Moss. Mr. Dechert, I believe Mr. Fascell’s question goes to the 
fact that you have just stated that it is the purpose of the Department 
of Defense, these directives, and the reason for the citation of title 5 5, 
United States Code, section 1002, that they were designed to give 
information. 

Mr. Decuerr. That is right, sir. 

Mr. Moss. Then the question he raises is: If that is true, why is 
is, as it appears, that the only reason for the regulation is to confer 
authority for withholding, because it says: 

It is the policy of the Department of Defense that no information shall be 
withheld from the Congress except in accordance with these regulations. 


Mr. Fasceii. That is the whole purpose of the regulation. 
INTENT OF CONGRESSIONAL INFORMATION DIRECTIVE 


Mr. Moss. The regulation, therefore, is to grant the authority for 
the withholding from the C ongress, and you have cited title 5, United 
States Code, section 1002. 

Mr. Decuert. Mr. Chairman, and Mr. Fascell, I hope you will 
allow me to disagree with your conclusion and to state the intention 
of our committee. The intention of this directive is to emphasize 
over and over again the fact we plan to give to the Congress all that 
it is reasonably fair and proper to give and to withhold only that 
which must historically be withheld. We are doing nothing more 
than was done by Deputy Attorney General Rogers in an address at 
Marquette University’s 75th anniversary celebration in Milwaukee, 
March 22, 1956. He stated this same thing, in an address entitled 
“The Right To Know Government Business From the View point of 
the Government Official.” 

He started off with the statement we have, that it is the intention 
of the Government of the United States. this administration, to give 
Congress everything it can properly receive and withhold only those 
things that have to be withheld. But in all decency, it seems best 
to us to do what Mr. Rogers did, to make a category for the benefit 
of those who have to look into this of the kinds of things which his- 
torically have to be withheld. 

You will find Mr. Rogers did the same thing in this statement. 


INCONSISTENCY CITED 


Mr. Moss. We can find many precedents without tying it to Mr. 
Rogers. 

It would appear to me, and apparently to Mr. Fascell, that there 
is an inconsistenc y. 

Mr. Decuerr. I asked a while ago, sir, that you give us the benefit 
of seeing how it works before you reach a final cone ‘Jusion. I am sure 
you w ill. You are known asa fair- minded gentleman. 

Mr. Moss. In this area I doubt if in our lifetime final conclusions 
will be reached on many of these questions. This isn’t an extremely 
young nation, any more. It is rather old, and this has been a prob- 
jem with each administration. We are trying, in these hearings, to 
overcome some of the cumulative effects. 

Mr. Mircue.y. If you were an employee of the Department of De- 
fense, and read that, what would you do? 
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Mr. Decuerr. I would be delighted that the policy was to give out 
all that can possibly be given out. 

Mr. Mircue... Except 

Mr. Decuert. Mr. Mitchell, 1 answered your implied question, to 
the newspaper reporters the ae day. Iw ill answer it as 

There are a number of things which cannot be given out. I studied 
law—— 

Mr. Mircueti. You mean can’t be given out to the Congress? 

Mr. Decnerr. Can’t be given out to anyone. 

Mr. Mircnety. For example? 

Mr. Decuert. I am about to give an example. 

First, I want to say I studied law under Prof. Francis Bohlen, and 
one of his favorite citations was one he called the “Estoppel of Com- 
mon Decency.” Those people who are involved in making decisions 
have to call together advisers, for oral advice, or they may seek 
written advice. That advice comes to the man who has to make the 
ultimate decision in various ways, at various stages of preparation. 
Finally, the man charged with the responsibility makes the decision. 





PRELIMINARY ADVICE 


If every piece of advice along the way, the initial advice, the subse- 
quent advice, from various people, had to be disclosed to the public 
eye at every point, this Government could never transact business. 
There are thousands and thousands of decisions made every day. 
Those decisions couldn’t be made, or couldn’t be made at least with 
wisdom, if every man consulted knew that the next day his prelim- 
inary and other advice would be in the newspaper. 

The decisions would be less valid than they are now. 

Mr. Mircueti. You haven’t answered my question. I asked you 
about the Congress and its committees. 


PRELIMINARY ADVICE IS WITHHELD FROM CONGRESS 


Mr. Decuerr. I am saying, as I have just now said, the principle 
that preliminary advice along the way is not for publication applies 
to the Congress as well as everyone else. It applies to the conferences 
between you, as counsel, and the members of this committee. It 
applies to the conferences of the Supreme Court when they discuss 
acase. It applies to the executive of any department—— 

Mr. Horrman. Will the gentleman yield 

Mr. Decurrr. Yes. 

Mr. Horrman. It applies, too, to the marking up of bills, at our 
executive sessions. 

Mr. Mircueti. Does this apply to the press access to the launching 
of the satellite ? 

Mr. Decuerr. I don’t know anything about that, sir. I read in the 
newspaper about it yesterday. Mr. Murray Snyder is here and is per- 
haps ready to deal with that subject. 

Mr. Mircuety. We will take that up later, sir. With specific ref- 
erence again to title 5 United States Code section 1002, do you apply 
the whole of the Administrative Procedure Act when you make this 
decision, or have you just lifted 1002 ? 

Mr. Decuert. We applied the whole of it, sir. 
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Mr. Mircuetu. In every case? 

Mr. Decuert. Yes, sir. 

Mr. Mircuety. Therefore, you have the adjudicatory process, rule. 
making process, ancillary matters, everything else, en you decide | 
to give it to Congress? 

Mr. Decuert. Oh, no, I thought you asked whether we were citi 
the whole of this statute in connection with the background of this 
directive. Of course, we have taken the whole of the statute into con. 
sideration. We wouldn’t take one section only into consideration, 


Mr. Mircuety. Then if you have done that, sir, I respectfully sub. | 


mit, as a lawyer, Congress can get nothing, until you have gone 
through the other processes of the Administrative Procedure Act. 

Mr. Decuert. I am sorry, I misunderstood your question. If you 
were asking me whether a whole lot of steps prescribed in different 
situations are going to be applied to Congress, to which they are not 
applicable, obviously my answer would be otherwise. I thought you 
asked whether we had taken the whole statute into consideration in 
writing the directive. 

ROVIARO CASE 


Mr. Horrman. Earlier you cited a case the United States Supreme 
Court handed down, No. 58 of the October term. 

Mr. Decuert. Yes, sir. 

Mr. Horrman. Do you have that before you? 

Mr. Decuert. Yes, sir. 

Mr. Horrman. In my opinion that decision is an answer to what 
the committee is apparently trying to do. The case doesn’t decide 
anything at all except—and I read: 

We believe no fixed rule with respect to disclosure is justifiable. The problem 
is one that calls for balancing the public interest in protecting the flow of in- 
formation against the individual’s right to prepare his defense. Whether a 
proper balance renders nondisclosure erroneous must depend on the particular 
circumstances of each case, taking into consideration— 
andsoon. That is what you read? 

Mr. Decuert. That is right. 

Mr. Horrman. Isn’t it just the same situation that the department 
is called upon to solve? Every time this question arises as to what 
shall be told or not told, comes up, it is up to the department itself to 


anew 


to say whether the department decision was erroneous in trying to | 


balance equities, then when it gets before the court, it is for the court 
to say whether the department decision was erroneous in trying to 
balance those two things referred to by the court. 

Isn’t that your opinion ? 

Mr. Decuert. I agree with you, sir, that this is a powerful prece- 
dent in this matter. It is not directly a precedent. 

Mr. Horrman. Oh, no, but the general principle was before it? 

Mr. Decuerr. That is right. 

Mr. Horrman. When shall the department disclose information! 
In this case it was a criminal case. In a case where we or the news 
papers ask for information, it is up to the head of the department to 
say whether the information shall be given out. They just asked 
you about the newspaperman seeing something down here, launeb- 
ing—what was it ? 
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Now is is up to the department. And if the individual the news- 
paper associations, don’t like it, they have no remedy. But if the 
congressional committee doesn’t like it, it can cite the individual for 
contempt, can it not? 

Mr. Decuert. That is right, sir. 

Mr. HorrMan. Then it is up to the court? 


U. S. UV. CURTISS-WRIGHT 


Mr. Decuerr. There is a similar decision in a different field, that 
might further answer Mr. Mitchell’s question, in the case of U.S. v. 
Curtiss-Wright Export Corporation (229 U.S. 304 (1936)). I would 
like to read one sentence here, in answer to Mr. Mitchell. 

First, I perhaps ought to say this dealt with the question of the 
President’s power to forbid certain arms sales to foreign firms. 

Mr. Mrrcuett. In the field of state secrecy ¢ 

Mr. Decuerr. That is right. Quotation from the Supreme Court 
decision, another example of one of the things historically held a 
kind of thing which can’t be made public even to Congress. 

Mr. Moss. Mr. Dechert, I am going to try to hold this to the ques- 
tion before us of the right of Congress, at the moment. At this 
point we are dealing with the directive covering the right of Con- 
gress. 
~ Mr. Decuerr. I thought Mr. Mitchell asked me for other examples. 

Mr. Moss. As we get into the public interest or press interest, we 
have other directives bearing on that. I think then at that time 
we can discuss those points. 

Mr. Fascett. May I ask Mr. Dechert a question on this directive, 
Mr. Chairman ? 

Mr. Moss. Certainly. 


CONGRESSIONAL INFORMATION DIRECTIVE 


Mr. Fasceitn. Speaking of directive 5400.4, March 22, 1957—— 

Mr. Decuert. Yes, sir. 

Mr. Fascueti. That deals with the provision of information to 
the Congress. 

Mr. Decuert. Yes, sir. 

Mr. Fasceri. And I would ask you why you inserted paragraph 
IV in this directive at all. 

Mr. Decuert. Paragraph IV, headed “Public Access?” 

Mr. Fasceti. Well, IV, or 4, the one entitled “Public Access.” 
Why is that in this particular directive, Mr. Dechert ? 


RELATIVE TO ADMINISTRATIVE SECRECY, DOD 5200.6 


Mr. Decuert. Wait a minute. Let me look. I think the answer, 
Mr. Fascell, is that we were pointing out here the relation between 
the previous directive and this one. The previous directive, which is 
now No. 5200.6, dealt generally with the subject of defense official in- 
formation, which requires protection in the public interest. As you 
noted, Mr. Fascell, that does not deal with classified or security in- 
formation, but with other information which requires protection in 
the public interest. As has been indicated by Mr. Moss, this is an 
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area in which historically there has been a vast number of decisions, 
and which it seems best to attempt to clarify. 

We thought this committee was in accord with the principle of 
trying to establish relatively clear statements as clear as we could, 
Therefore we did establish in that directive a general statement. 

Now, the directive to which you have indicated that I should refer, 
5400.4, deals specifically with the subject of getting that information, 
And section IV referred to members of the public. 

Then in section V we indicated that Congress has in some instance 
greater rights than the members of the public have. For instane, | 
it has been suggested that Mr. Archibald might examine, because he 
has the right to deal with classified material. certain secret materia] 
which is not available for general publication. That is not a direct | 
example under this directive, because that is secret material. But we 
are indicating here that there are plenty of things which the Congres 
‘an receive which the public can't receive. An example crossed my 
desk yesterday, going to Senator Symington’s committee. And there 
are vast numbers of others. 

So in this directive we have tried for the benefit of the public to 
indicate first our intention to give the public all we could; and see. 
ondly, to indicate that the Congress may get even more than that. 

Mr. Horrman. May I ask—— 

Mr. Fascert. Before I yield, I would like to get a further answer 
with respect to-— 

Mr. Horrman. Pardon me. 

Mr. Fascrix. With respect to this particular paragraph dealing 
with public access to information, in a directive aeolian ¥ with provision 
of information to the Congress. 

Now, did I understand your testimony correctly, then, that this 
paragraph IV, which deals only with the : availability of information 
to the public, is in this directive dealing with provisions of informa- 
tion to the Congress? Do I understand that indicates clearly the 
extent of the information that is being made available to the Congress! 

Mr. Decuerr. Mr. Fascell, paragraph IV of this directive isa 
bridge na sense, from directive 5200.6 to this one. The final sentence 
reads 


























Mosc information not available to the public is made available to the Con- 
gress, in confidence, in order to enable it to perform its functions. 

That is the reason this bridge is established. 

Mr. Fasceii. What does that mean, if I have to read it in relation- 
ship to the prior statement, which is, “Subject to these limitations”— 
[Tam reading IV (2), now, on page 2: 

First, will you agree with me, in reading a law or a statute ora 
directive, you read the whole, not any part? 

Mr. Decuert. Yes, sir. 


LIMITATIONS IN CONGRESSIONAL INFORMATION DIRECTIVE 


Mr. Fascexy. In attempting to read the whole, at this point, will 
you tell me how I read the whole when I have to add these words to 
everything said in this directive— 





subject to these limitations, matters of official record are made available to 
persons properly and directly concerned pursuant to regulations published ia 
accordance with reference F? 
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Mr. Decuert. Well, the “pursuant to” clause, to which I assume you 
are referring, indicates that if people want certain types of informa- 
tion which are burdensome to furnish, they must make their request 
jn a certain way and be prepared to pay if regulations establish fees 
for doing so. 


TITLE 5, UNITED STATES CODE, SECTION 1002, CITED 


Mr. Fascett. Do you cite as authority, because this refers specifi- 
eally back to reference (f), which is title 5, United States Code, sec- 
tion 1002—— 

Mr. Decuerr. Yes; that is one that gives us authority to make a 
charge, if a person wants a copy of a document. If regulations have 
been established that he shall pay a charge for it, that is an authority 
we have for making the charge. 

Mr. Fasceiy. You are then also claiming that “(f)” as authority 
for regulations? You say “pursuant to regulations published in 
accordance with * * *” 

Mr. Decuerr. Yes, sir; title 5, United States Code, section 1002 
necessarily deals with a general subject of how information may be 
made available. 

Mr. Fascety. Is directive 5400.4 such a regulation ? 

Mr. Decuert. No; I don’t believe it is. 

Mr. Fascetx. All right. Are there any other regulations which 
have been formulated ? 

Mr. Decuerr. I am sure there are. I can’t cite them. I am sure 
we have certain provisions that if you want certain things and it is 
burdensome to produce them, you must pay the cost of them. 

Mr. Fascenn. And that is all you are talking about in this directive? 

Mr. Decent. That type of thing, not all, You must come at a 
certain hour, you « can’t come at midnight, you must comply with 
whatever the proper requirements are. 

Mr. Fasceiit. Whatever the requirements of title 5, United States 
Code, section 1002 are, that is what you are talking about in para- 
graph IV (2), when you say “Pursuant to regulations published in 
accordance with Reference (f)”; is that right, < or not? 

Mr. Decuerr. I don’t want to quarrel with your language, but that 
there be no misunderstanding, when you say I am referring to what 
the requirements of section 1002 are, I” say I only agree with you if you 
mean whatever the requirements are which are either contained in that 
section or which are established by regulations issued under that 
section. 

Mr. Fasceti. And this directive is not one of those regulations? 

Mr. Decuert. That is right. 

Mr. Fascetn. All right, sir. 

Let’s go back another clause: 

Are made available to persons directly and properly concerned pursuant. 

What application does that part of the phrase or any of paragraph 
(2) have to do with congressional information ? 

Mr. Decuerr. As I indicated a minute ago, sir, that is the bridge 
section, designed to br idge over the previous directive into this qies- 
tion of de aling with the Congress. 

This is a general statement of the policy of dealing with the mem- 
bers of the public. It does not itself, as you have brought out, estab- 
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lish the regulations for dealing with the general public. It merely 
states as a matter of general information what the policies are. Then 
it goes on, as you have brought out, sir, and indicates that even most 
of what isn’t available to the general public will be available to 
Congress. 

Mr. Fasceti. As a matter of law, does section IV, (2), starting 
with the sentence “subject to these limitations,” apply to the C on gress 
of the United States or does it not ? 

Mr. Decuertr. That sentence does not have direct bearing on the 
matter of relations with the Congress. 


RARE CASE 


Mr. Fascett. All right, sir. Now, if that is the case, then will you 
you tell me what this means‘ This is page 3 of the same directive, 
paragraph V, entitled, “Furnishing Information to Congressional 
Committees,” paragraph B, which reads: 


In the rare case— 
and I like the language— 


where the same considerations which preclude making information public, raise 
a question as to whether particular information requested may be furnished toa 
member of a committee of Congress, even in confidence. 

Now, what does that mean ? 

Mr. Decuerr. You only read half of the sentence. Are you asking 
what that half means? 

Mr. Fascetu. Yes, sir. 

Mr. Decuerr. Let me try to restate it. 

Mr. Fasceiu. The reason I am asking you, Mr. Dechert, is that I 
am attempting to eliminate any misunderstanding, miscalculation, or 
incorrect conclusion, not only today but for future operations. 

Mr. Decuerr. Well, the first few lines of this subdivision B of sec- 
tion V refer to what is called the rare case where the same considera- 
tions which would prevent making a piece of information generally 
public 

Mr. Fascexy. All right, sir, let me- 

Mr. Decuert. Also raise a question as to whether this particular in- 
formation may be furnished to Congress, even in confidence. Now, 
you asked me about that part of it. 

Mr. Fascetu. All right. 

Mr. Decnerr. Referring to the last three words, “even in con- 
fidence,” we have an established practice that there are many things 
which are not available to the public which can be given to congres- 
sional committees in confidence. As I mentioned yesterday, a paper 
going to the Symington committee crossed my desk where just that is 
being done. Every day in the week that kind of thing goes on. 

Mr. Fascetx. All right, sir. 

Mr. Decuert. We say there may be some things, and we have dis- 
cussed them with Mr. Mitchell, which, for seemingly valid reasons, 
couldn’t even be made public or given to the Congress in confidence. 
The rest of this sentence goes on to indicate that refusal in those cases 
shall not be made until this matter has had consideration at the highest 
level. 


Mr. Fascei.. Very wise; at least get it all in one spot. 
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Mr. Decuert. That is right. 

Mr. Fasceti. Where it is, anyway. 

Mr. Decuert. That is right. 

Mr. Horrman. Wait. That last answer, you—that last question and 
answer there. Will you read that? 

Mr. Decuert. The last thing I said was 

Mr. Horrman. Let’s get the last question and answer there before. 

Mr. Fascetu. I will be glad to yield to give Mr. Hoffman a chance 
to protect him. 

Mr. Horrman. Now, wait. I resent that. I am not a defense 
lawyer. 

Mr. Moss. Let’s stop for a moment until we can get the question 
read. 

(Record read. ) 

Mr. Horrman. You mean that? 

Mr. Decuert. Yes. 

Mr. Horrman. If it hasto goto the fellow first and—— 





ROVIARO CASE 


Mr. Decuertr. Let me read this to you, if I may. This is from page 
4205 of 25 U. S. Law Week, reporting the case ‘of Albert Roviaro v. 
United State of America, decided on March 25, 1957, by the United 
States Supreme Court. 

What is usually referred to as the informer’s privilege is in reality the Govern- 
ment’s privilege to withhold from disclosure the identity of persons to furnish 
information of violations of law to officers charged with enforcement of that 
law. The purpose of the privilege is the furtherance and protection of the 
public interest in effective law enforcement. The privilege recognizes the obli- 
gation of citizens to communicate their knowledge of the commission of crimes 
to law-enforcement officials and, by preserving their anonymity, encourages them 
to perform that obligation. 


RELATION OF DOD 5400.4 AND DOD 5200.6 


Mr. Fascetx. If I might continue in discussing this particular sec- 
tion and sentence, talking about directive 5400.4, paragraph V (B). 
When you state in there, “where the same consideration”—see those 
words—“in the rare case where”—to what do you refer when you say 
“the same considerations” ? 

Mr. Decnert. We are referring back to—— 

Mr. Fascetyi. Paragraph IV. 

Mr. Decuert. Paragraph IV of directive 5200.6? 

Mr. Fasceui. Right. 

Mr. Decnert. Which is a statement of policy. It is on page 25. 
Mr. Mitchell has marked up all your copies of the implementation 
booklet with running page numbers. It is on page 3 of directive 
5200.6 (exhibit I, c). 

Mr. Mrrcnez. Right. 

Mr. Decuerr. Under the heading, IV, “Policy.” These are the 
considerations which may—and I emphasize the word “may”—lead 
certain types of information not to be available to the public. 

Mr. Fasceiu. If I understand the reference correctly, since it is not 
clear in directive 5400.4, if I understand, the reference of paragraph 
Y, subparagraph B, on page 3, of 5400.4, the words “where the same 
considerations” are, refers back now to, as I understand your state- 
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ment, to directive 5200.6 of March 22, 1956, page 3, 
“Policy”; is that correct / 

Mr. Decuertr. That is right. Perhaps I should have said it refers 
back to the whole of directive 5200.6. But, specifically, in that diree- 
tive the place you would best find these considerations Is in section IV, 

Mr. Fasce.ti. Would those words also refer, or have to be read in 
conjunction with, the words of paragraph IV entitled “Public Access” 
in the same directive ¢ 

Mr. Decuerr. No, sir. 

Mr. Fasceti. Don’t you have to read the whole directive in order 
to interpret it ? 

Mr. Decuerr. No. You asked me a while ago whether, like a stat- 
ute, a directive ought not to be interpreted as a whole. The answer 
to that question is “Yes.” But I don’t mean to say you have to read 
the whole of a directive to learn the meaning of each part. It is only 
if the part isn’t entirely clear that you look on the whole thing. 

Mr. Fascexu. It is not entirely clear; that is why I asked you the 
question back when I did, to make sure we agree on the basic prine iple 
involved. Now you are telling me you don't have to read the whole 
directive unless a section of it is not clear. 

Mr. Decuerr. Take, for example, the next section, dealing with 
security review. The first sentence there, on a different subjec t, is 
complete in itself. 


paragraph IV, 


SECURITY REVIEW 











Mr. Fasceix. I don’t think it is. I would relate security review back 
to the basic purpose of this directive, which is provision of informa- 
tion to the Congress of the United States. Is that logical or illogical! 

Mr. Decuerr. That is the basic underlying reason for it. 

Mr. Fasceti. Thank you. I would also think we would be entitled 
to read paragraph IV, Public Access, in the same light. 

Mr. Decuerr. One is perfectly entitled to it. I thought you asked 
me whether that was necessary in order to learn what these same con- 
siderations are, to look at paragraph IV or something else. 

Mr. Fasceiyt. Don’t I have a right to assume in directive 5400.4 you 
are dealing with the regulations dealing with provisions on informa- 
tion to the C ongress of the United States? 

Mr. Decuert. Yes, sir. 

Mr. Fasceti. Yes, thank you. I am asking if that is what this 
directive deals with. Is it illogical, therefore, “to rN or to read, 
that paragraph V could relate to paragraph IV (2), when you say 
“the same considerations which precluded eieidie information pub- 
lice” and so forth, shall not be, or may not be, made public to a com- 
mittee or Member of Congress? Then you go on and say, “However, 
the Secretary of Defense is to take a real good look at it.” 

But I asked you as to whether or not it related to anything in 
paragraph IV, for the very simple oe that that paragraph says 
“subject to these limitations * * *.” I don’t know what that means; 
whether it means limitations in that paragraph in directive 5400.4: 
whether it means limitations in all of the directives to which 54004 
might possibly have hidden reference, as you stated it did with 
respect to paragraph V (B). But anyway— 
subject to these limitations, matters of official record are to be available to 
persons properly and directly concerned pursuant * * *, 
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When you come to paragraph V (B) and say “in the rare cases 
where the s same considerations which preclude making information 
public * * *,” I say to you, sir, that it is very logical to read in that 
statement that you can apply the test of the words in paragraph I\ 
which say “to persons properly and directly concerned, pursuant to 
regulations.’ 

Mr. Decuert. I think you have asked two questions. 

You first asked for the meaning of the words “these limitations.” 
In the third sentence, section IV of directive 5400.4, those words are 
in a sentence immediately following a description of certain neces- 
sary limitations. That preceding sentence starts off: “This policy 
is subject to the necessary limitations relating to.” You will see that 
the word “to” is followed by two different categor ies. Then in the 
next sentence ; 

Mr. Fascety. Let’s examine the category. 

Mr. Decuert. May I finish ? 

Mr. Fascety. Certainly. 

Mr. Decuerr. The very sentence that refers to necessary limita- 
tions of two categories is ‘then followed with the expression “subject 
to these limitations.” 

It seems to me clear that the words “these limitations” refer to the 
preceding sentence, and can’t refer to anything else. 

Mr. Fascett. Those words refer to no other directive ? 

Mr. Decuerr. The words “subject to these limitations” refer only 
to the two categories of necessary limitations in the preceding sen- 
tence. 

Mr. Fasceti. Of the same paragraph ? 

Mr. Decuert. Yes, sir. 

Your second question dealt with section V (B), and whether one 
had a right to look at section IV of this same directive. As I an- 
swered your previous question, of course one has the right to look at 
the whole of a directive if there is any question as to the me: ining of 
any part of it. But I also call your attention to the fact that refer- 
ence (b) in this directive 5400.4 is directive 5200.6, to which I called 
your attention a minute ago, sir. 

It is, in fact, reference (b) which is actually cited in the two words 
preceding the words you asked me about, “subject to these limitations.” 

Mr. Fasceti. Yes, sir. Then, as I understand it, what this direc- 
tive says is that the Department of Defense shall have the same pre- 
rogative with respect to issuance of information to the C ongress as 
it does with respect to information issued to the public. 





RARE CASES 


Mr. Decnert. No, sir; that is exactly what this directive does not 
say. This directive says that there may be rare cases where the rea- 
sons which prevent a thing being given to the public will likewise 
prevent its being given to the C ongress. We have emphasized that 
we believe those will be rare. You ask me if they would be identical. 
I say this directive indicates they are not identical, that there will be 
only rare cases where the same reasons will apply. Then we establish 
procedures to be sure that the judgment is correct, that it is a rare 
case, and that the matter is dealt with in as cooperative a fashion as 
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is possible because, after all, we are all trying to run the Government 
and protect the United States. fr) 

Mr. Fasceti. You are saying, as I understand it, in all cases wher 
the Department of Defense decides information will be made avail. 
able to the general public, it will in all cases be made available to 
the Congress ? 

Mr. Decuert. Yes, sir. 


Mr. Fascet,. Then it will decide, over and above that, whether jt | 


will be made available to the Congress, using the same considerations 
under which it would have been made available to the public in the 
first instance ? 


Mr. Decuert. No, sir. The considerations which have to be take, 


in mind when we are dealing with the Congress are these high policy 
considerations, which have been the subject, as I indicated a while ago, 
of debates in the Constitutional Convention, and discussions in the 
whole history of the United States. 
Mr. Fasce... In other words, you are saying— 
Mr. Decuerr. But they are much more limited than the ones that 
deal with the public. 





DEFENSE SECRETARY DECIDES WHETHER CONGRESS GETS INFORMATION 


Mr. Fascety. You are telling me, in effect, then, that the Secretary 
of Defense arrogates unto himself the right of the Executive to 


decide at any given moment whether or not he shall make information | 


available ? 

Mr. Decuerr. I think that is a harsh way to state it and produces 
incorrect results. 

Mr. Fasceuu. I don’t mean to be harsh. You restate it. 


PRESIDENT DELEGATES AUTHORITY 


Mr. Decuerr. The fact is that from the beginning of our history 
each of the three great departments of government has felt there ar 
some things which should not be made available even to the other de- 
partments. The final authority for doing this is the head of each de- 
partment. It isthe Congress itself, rather than any one Congressman. 
it is the President of the United States, rather than any employee 
of the Government; the Supreme Court as a whole rather than any 
one Justice of the Supreme Court. 

The President of the United States as a matter of getting work 
done has to delegate certain things. 

Mr. Fascetit. What has he delegated with respect to the Depart- 
ment of Defense ? 

Mr. Decuerr. The task of running the defense of the United States 
through the Department of Defense. 

Mr. Fasce.u. He has? 

Mr. Moss. Did he do that or did Congress? 

Mr. Fasceii. I wanted to get clear from Mr. Dechert what he 
thought the situation was. He has explained, as I understand, that 
the President has delegated his authority for the common defense 
of the United States to the Secretary of Defense. 

Mr. Decuerr. Not his whole responsibility. He has delegated the 
responsibility for carrying out under his direction that part of his 
responsibility which is delegable. 
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Mr. Fascetx. You maintain this is a constitutional requirement 
on the President ? Tada ar 

Mr. Decuertr. No. I say that it is a constitutional responsibility 
of the President to carry out the duties with respect to the Army 
and Navy of the United States as Commander in Chief. 

Mr. Fascerzu. Yes, sir. And where does the Department of De- 
fense come in under that theory ? 


CONSTITUTIONAL RESPONSIBILITY FOR DEFENSE 


Mr. Decuert. The Department of Defense is part of the mechan- 
ies adopted by the President to carry out his constitutional re- 
sponsibility. The position of Secretary of Defense was authorized 
by the Congress. I presume that the Congress tomorrow could 
lich the position of Secretary of Defense. But that wouldn’t 
relieve the President of the United States of the necessity of carry- 
ing out his constitutional obligation. He might have to designate 
somebody with a different title. 

Mr. Moss. Would you yield? 

Mr. Fascetx. I will not only yield, I am through. 

Mr. Moss. Let me go on. 

Iam at this moment completely confused. We have the President 
now charged by the Constitution with providing the defense of the 
United States ? 

Mr. Decuert. Yes, that is right. 

Mr. Moss. Oh, no, as I understand he is Commander in Chief of 
those forces provided by the Congress. The Congress has the consti- 
tutional responsibility of providing for the defense of this Nation. 

Could he command that which was not created by the Congress? 

Mr. Decuert. I presume, sir, you are speaking of the article of 
the Constitution which deals with the power to tax—article I, sec- 
tion 8. This has been raised in previous hearings of this com- 
mittee, and I will not go into it unless you want me to answer the 
question. But in previous hearings I noted that you have suggested 
that the words in this section as to taxing “to provide for the com- 
mon defense and general welfare” mean a cutting down of the consti- 
tutional authority of the President in connection with his duties 
as Commander in Chief. 

I, sir, believe that is a wrong interpretation. I will spend a minute 
or two to indicate why. 

Mr. Moss. Don’t we have further language in article I, section 
8, giving Congress specific powers: 
to raise and support armies * * * to provide and maintain a Navy * * * to 


make rules for the government and regulation of the land and naval forces * * * 
to make all laws which shall be necessary and proper for carrying into exe- 
cution the foregoing powers * * * ? 

_ You say the President created the Department of Defense. Wasn’t 
it created by an act of Congress giving it specific authority as to 
what it could or could not do? What shared responsibility does the 
Secretary of Defense have? The President is Commander in Chief 
of the Armed Forces of the United States. But what responsibility 
does the Secretary of Defense share other than to see that the laws 
are faithfully executed ? 


69222—57—pt. 9— 
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Mr. Decuert. Sir, I have seen this in other hearings and it seems 
to me a fundamental misconception on the part of this committee, 
I would like a couple of minutes to answer. 

I call your atention to the Articles of Confederation of the United 
States before the adoption of the Constitution. 

Mr. Mircuen.. May I interrupt? What effect do they have with 
respect to the Constitution ? 


ARTICLES OF CONFEDERATION 


Mr. Decuert. If I may have the time, I will indicate. 
They were adopted in 1781, and article VIII thereof, on page XL, 
of this edition of the Madison Journals, reads— 


All charges of war, and all other expences that shall be incurred for the 
common defense or general welfare— 


I am leaving out a couple of words— 


shall be defrayed out of a common treasury, which shall be supplied by the 
several states in proportion to the value of all land within each state. 

That was in the Articles of Confederation, under which we failed 
to function as a Nation, which led to chaos. You will note this 
language called for contributions to a common treasury for the pur- 
ms of paying all charges of war and all other expenses which shall 

> incurred “for the common defense or general welfare.” That plan 
didn’t work. 

In the constitutional debates, on page 340 of this same book, on 
August 6, 1787, a Committee of Detail reported the first form in 
the draft of the Constitution itself of the section to which I have just 
directed attention. It was then called article VII, section 1, and it 
contained no reference at all to “common defense or general welfare.” 
It read thus: 

Section 1. The Legislature of the United States shall have the power to lay 
and collect taxes, duties, imposts and excises. * * * 

That was August 6, 1787. 

Nineteen days later, on page 467, we fined Mr. Madison’s note: 

Mr. Sherman [of Connecticut] thought it necessary to connect with the clause 
for laying taxes duties &c an express provision for the object of the old debts 
&c—and moved to add to the 1st clause of 1st sect. art VII “for the payment of 
said debts and for the defraying the expences that shall be incurred for the 
common defence and general welfare.” 

The proposition, as being unnecessary, was disagreed to, Connecticut alone 
being in the affirmative. 

Now, on page 507, on September 4, 1787, less than 10 days later, 
there was a further report from the Committee of Eleven, which sug- 
gested that this clause read as follows: 

The Legislature shall have the power to lay and collect taxes duties imposts 
& excises, to pay the debts and provide for the common defense and general 
welfare, of the U. 8. 

All text writers with the exception of one agree that the expression 
as to “common defense and general welfare” is the grant of power to 
tax and does not give to the Congress any power to provide for the 
common defense beyond that which it necessarily has. The first 
maker of that statement was Thomas Jefferson himself in his Opinion 
on the Bark. It is found on pages 147-149, volume ITI, of his writ- 
ings. This is Thomas Jefferson speaking : 
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The laying of taxes is the power 





emphasizing the word “power”— 


and the general welfare, the purpose for which the power is to be exercised. 
They [Congress] are not to lay taxes ad libitum for any purpose they please; 
put only to pay the debts or provide for the welfare of the union. 

Of course, I don’t say the Congress has no responsibility or power 
to provide for the common defense. It does have that power. But 
this tax clause is not a grant of power which takes away something 
from the responsibility given to the President under the other pro- 
visions of the Constitution. 


CONGRESS DETERMINES DEFENSE 


Mr. Moss. I am contending that it is a practical fact that if the 
Congress should fail to provide an Army, Navy, Air Force and Marine 
Corps, the President, as Commander in Chief, would have very little 
to command. 

I don’t find anything in your citations there or in your very interest- 
ing and illuminating review that convinces me to the contrary. 
"He can only command that which is created by the acts of the Con- 

ss. It determines the strength of the Armed Forces. It can cut 
them if it desires; it can determine the officer strength of the Armed 
Forces. It can cut those if it desires. 

I am still interested in this theory which apparently is being ad- 
vanced with great vigor, that in this field of defense the Congress only 
exercises that part in the overall which the Executive desires it to 
exercise. 

Apparently you are now contending that the sole and absolute au- 
thority in this supposedly three-headed, cordinate and equal system 
of Government is vested in the President of the United States? 

Mr. Decuert. No, sir. 

Mr. Moss. This is in connection with a function where the Con- 
gress must undertake action if we are to have the function. Yet, you 
are telling me only the President and his agent, the Secretary of De- 
fense, have the right to determine it. And that whatever they decide, 
this Congress has to accept supinely. 

I can’t accept that as being a valid statement of the conditions as 
they are. The fact that you can give me precedents where a President 
has been successful in asserting the right to withhold doesn’t convince 
me, because again, I can cite the other examples where he has yielded. 

Mr. Decuerr. I am afraid I was very inept in the use of language 
if you gained any such impression. 

I have been trying to indicate this is a partnership of three great 
branches of Government, each charged with certain responsibilities, 
no one of which wishes to infringe on the responsbilites of the other 
branches of Government, and no one of which wants to pass over its 
responsibilities to another. 

here has been published an article in the Yale Law Journal for 
February 1957, which seems to me to answer what you have just said. 
It points out that the kind of fear of a one-man show which the law 
professor indicated when he referred to George Orwell’s 1984, as I 
earlier mentioned, can’t exist, for the very reasons you brought out. 
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Congress provides the money, deals with these questions of legisla. 
tion. This is in true sense a partnership, and each one of the partners 
must carry out his share. 

Mr. Moss. But a partnership, Mr. Dechert, can’t be successful if 
one partner is always dominant. 

Mr. Decuerr. That is right. 

Mr. Fascetz. Or withholding information from the other. 


CORDINER REPORT 


Mr. Moss. I can cite an example that I think has reached a ridic. 
ulous extreme, the Cordiner Committee report. 

We have it clearly on record that as far as the Department of De- 
fense is concerned everyone is entitled to the Cordiner Report but 
the Congress of the United States. 

Officially or unofficially, it was made available, and I think by | 
design. I think if anything can be called an official leak, the Cor- 
diner Committee report was an official leak. 

But a request of Congress after it has been published is met by 
an absolute flat refusal by the Department of Defense to make it 
conveniently available—because certainly it would be ridiculous for 
me to assert that it wasn’t available. I found no difficulty in secur- 
ing a copy. I could probably have secured just as many as I might 
want. 

But here was something which was published, and we are told “No, 
you can’t have it. You might make some wrong conclusions. You 
might not be able to differentiate between a report reflecting the con- } 
sidered judgment of competent men rendered to the Department of 
Defense, and the recommendations of the Secretary himself.” 

Mr. Decuert. Mr. Chairman, what you have just referred to was 
fully dealt with in the letters that General Hauck and wrote to you, 
sir, at your request. 

Mr. Moss. Not to my satisfaction, however. 

Mr. Decuert. I will attempt, since you have raised the question 
again, to indicate the answer to what you have just said. 

Mr. Mrrcuetni. Mr. Chairman, may I interrupt a minute, and put 
these in the record ? 

Mr. Moss. Yes, they will be made a part of the record. 

Mr. Decuert. Are these General Hauck’s letters and mine? 

Mr. Mrircneu. All of them. 

Memorandum dated December 31, 1956, signed by C. E. Wilson, 
addressed to the Secretary of the Army, Navy, Air Force, Chair 
man, and Joint Chiefs of the Staff. Subject, Proposals of the De 
fense Advisory Committee on Professional and Technical Compen- | 
sation. (See exhibit IIIJ—A.) 

Letter of February 19, addressed to Hon. Charles E. Wilson, 
signed by John E. Moss, chairman of the House Government Oper 
tions Subcommittee, asking for specific answers to questions. (See 
exhibit III-B.) 

Letter of February 28, 1957, addressed to the chairman, signed 
by C. J. Hauck, Jr., Assistant to the Secretary, (See exhibit ITI-C.) 

Mr. Decuert. In connection with that—I don’t see General Hauck’s 
recent answer and my answer. Are they not going to be made part 
of this record ? 
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Those are the explanations you asked for. 

Mr. Mrrcuexy. Are you asking they be made part of the record? 

Mr. Decuert. No, I am asking whether you are going to offer them. 

Mr. Moss. I think it very helpful to make the entire documentation 

art of the record. 

Mr. Mircuetu. That is the letter dated April 5, signed by C. J. 
Hauck. (See exhibit III-E.) 

It is in reply to a letter dated March 5, 1957, from this subcommit- 
tee. (See exiibit III—D.) 

Incidentally, if I recall, you promised the subcommitte during the 
time of the Coolidge Committee hearings that you would thoroughly 
investigate this matter, and submit a report to the subcommittee. 

Is General Hauck’s letter your reply ? 

Mr. Decuert. There are two replies. One is General Hauck’s letter 
and one is my letter. 

Have you not given the chairman for the record my letter? My 
letter is dated April 4, 1957. 

Mr. Moss. I recall the letter of General Hauck. I don’t recall the 
other letter. 

Mr. Decuert. May I read this? 


EXPLANATION FOR REFUSAL OF CORDINER REPORT 


This is the letter of April 4, 1957, to you: 


Dear CONGRESSMAN Moss: This is in reference to your letter dated March 20, 
1957, addressed to Comdr. David P. Klain, USN, regarding items of informa- 
tion promised or requested during the Coolidge Committee hearings before 
your subcommittee on March 11 and 12, 1957. 

Following the format of your letter, the following items correspond numeri- 
cally to those listed in your letter of March 20,1957 * * *. 


Now, sir, the first three items here referred to deal with other sub- 
jects, and if I may I will skip them. But the fourth deals with the 
question you just brought up, sir, and it is only four paragraphs. 

It reads thus: 


With respect to your reference to the Cordiner report, as General Hauck ad- 
vised you by letter dated February 28, 1957, the document to which you referred 
was a preliminary study prepared by the staff of the Cordiner Committee for 
consideration within the Department and was not the final report of the Cordiner 
Committee itself. 

As such, it was marked “For Official Use Only” and copies were made avail- 
able on a preliminary basis to various interested staff agencies within the De- 
partment and to the chairmen and ranking minority members of the Armed Serv- 
ices Committees of the Senate and the House of Representatives. 

The preliminary study was not originally released officially for general publica- 
tion through any authorized release mechanism of the Department of Defense. 
We believe that the first press publication of material relating to this prelimi- 
nary staff study occurred on or about January 25, 1957. We have no knowledge 
of how the author of that particular article secured either the preliminary re- 
port itself, or, perhaps, merely information about it which he included in the 
article. 

The Press Branch of the Office of the Secretary of Defense upon learning of 
this publication originating outside of the Department of Defense, made avail- 
able for inspection, to newsmen who requested it, the copies of the preliminary 
study, in order that such newsmen might not be at a disadvantage as compared 
to the author of the January 25 article. This action was taken without the 
express authority of the Secretary of Defense and was, of course, contrary to 
established Department of Defense policy pertaining to the release of prelim- 
inary documents (DOD Directive 5200.6, June 1, 1954, sec. III A 3f). It was 
discontinued when brought to the attention of the Secretary of Defense, since the 
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Cordiner Committee report itself would shortly become available and might 
differ in a number of respects from the preliminary staff study. 

Mr. Mircuetxi. You still haven’t stated how it got out. 

Mr. Decuert. We do not know how it first got out, sir. 

Mr. Mircuert. Have you investigated in connection with your 
present directive 

Mr. Decuerr. No; this occurred before the present directive wag 
issued. 

Mr. Mircue.i. Therefore, you knew that the matter had been made 
available, as you have just stated yourself, after the first leak oc 
curred. Why—— 

CORDINER “LEAK” 


Mr. Decuerr. If I may interrupt. I don’t like your using the 
word “leak.” We do not know how it got out. It wasn’t our docu 
ment. It was a document of the Cordiner Committee itself. 

Mr. Mircnety. Then what authority did you have to deny it to 
any Member of Congress? 

Mr. Decuert. You are proceeding further, Mr. Mitchell. Remem- 
ber, on January 25, a newspaper published’ an article about it. 

We do not know how the newspaper got that report. 

Acting on principles of what seemed to be fair dealing to all news- 
men, the person charged with responsibility immediately made avail- 
able to any newsmen who asked for it, copies of this study. 

Then it was brought out that actu: uly the Cordiner Committee 
report, which was not yet received but was going to be received soon, 
might differ in important respects from this document. 

At that point, it was deemed that the earlier course of making it 
available to newsmen generally should be terminated in order that 
the final report might speak for itself. 

It was in that period that the chairman of this committee asked for 
a copy of it, and Mr. Haley asked for a copy of it. 

Previous to that time, as I have indicated before, the chairman and 
the ranking minority members of the House and Senate Armed 
Services Committees had received this in confidence, and various 
Government departments had it. But when it was determined that 
this might be a misleading document and that a very short time 
would elapse before the final report would be out, it was deemed best 
to stop giving it out. 

That was a Judgment decision. You might disagree with whether 
it was right, but you can’t disagree with the fact it was made by 
honest men trying to do their best. 


DECISION TO WITHHOLD CORDINER REPORT 


Mr. Mircueiti. Who made that decision ? 

Mr. Decuert. The Secretary of Defense. 

Mr. Mircuety. Personally? 

Mr. Decuert. Yes, sir. 

Mr. Mrrcuevi. Mr. Chairman—— 

Mr. Moss. I want to get this straight. As I understand it, the 
the Secretary’s letter of transmittal of the report to the Secretary of 
the Army, Navy, Air Force, and Joint Chiefs of Staff, on December 
31, 1956, was the transmittal of a preliminary study by the staff of 
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the Cordiner Committee, and not the Cordiner Committee’s report. 

Mr. Decuert. Yes, sir. That was the brown book, as it has been 
called. 

Mr. Moss. Well, I have seen them in sort of a salmon color and in 
:ellow—— 

Mr. Decuert. Yellow. It was the yellow book, I am sorry. 

Mr. Moss. And the Cordiner Committee then subsequently took 
back the report, and they revised it? 

Mr. Decuert. No, sir. This yellow book was not the Cordiner 
Committee’s report. This was a preliminary staff study which, as I 
understand it, was designed to give background information. It 
has never been taken back. It is still in existence. 

It does give background information. But the final Cordiner 
report is not identical with it. 

Mr. Mircuety. Is the Congress of the United States entitled to 
that first document ? 

Mr. Decuert. Right now, yes. 


DIFFERENCE BETWEEN TWO DOCUMENTS 


Mr. Moss. Let’s get the difference between the first and the second 
documents. The difference is because of further meetings of the 
Cordiner Committee as such, and the changes made by the Cordiner 
Committee. 

Mr. Decuert. I believe that to be so. 

Mr. Moss. They were not changes made by the service departments ? 

Mr. Decuertr. No, sir. They were made by the Condines Com- 
mittee. 

Mr. Mircneti. Does the Department of Defense have the right to 
suppress these original recommendations until they have been exam- 
ion and amended by various agencies despite the fact that such a 
report is issued over the name of a group of non-Government experts? 

Mr. Decuerr. Mr. Mitchell, I resent the use of your word “sup- 
press.” We are trying together to reach conclusions. What you are 
asking me is whether the Department of Defense has the right to 
say that it will not give out a document prepared by the staff of a 
commission because it believes that to do so would be hurtful to the 
members of armed services and perhaps the public. 

And I say they do have that right. 

Mr. Mircnety. The fact remains that it was made available. Right 
there, what did that do to the morale of the armed services ? 

Mr. Decuert. I don’t know. It was made available through 
newspaper publication that didn’t originate in the Department of 
Defense, to my knowledge. 

Mr. Mrrcueti. What did it do to the morale of Congress? 

Mr. Decuert. The Congress already had it. 

Mr. Mrrcnety. Congress did not have it. 

Mr. Moss. Let me take on this point, now: We will admit rightly 
or wrongly, with official sanction or without it, that the report was 
then widely circulated, was published. 

Mr. Decuert. What do you mean by “then.” 

Mr. Moss. In January, before I became interested in it, it was 
published. 


Mr. Decuert. No, sir. 
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Mr. Moss. You don’t admit that? 

Mr. Decuerr. If you mean released for general circulation, it was 
not published. 

Mr. Moss. I said whether or not by official sanction, it did appear 
in print. 

Mr. Decuerr. Well, Mr. Moss, the fact is that on January 25, a 
newspaper article contained a lot of information about it. But by 
that time, there was a printed, yellow-bound publication, which had 
been given to the majority and minority members of the Senate and 
House Armed Services Committees that had dealings with this par- 
ticular subject, and which had been circulated for background in- 
formation. 

When one newspaper published it, in all fairness it was deemed 
that all other newspapers ought to have the same right. 

Mr. Moss. Now, that is right where you and I are having that 
problem. 

It was deemed fair at that time, to give to everyone but the 
Members of Congress ? 


CONGRESS COULD HAVE HAD 


Mr. Decuerr. No, sir. If you had asked for it that day, you 
would have received it like everyone else. Mr. Haley and you asked 
for it after the decision had been made that it was inadvisable to 
authorize further circulation of it. 

Mr. Mircenenzi. Oh, if Mr. Haley had asked at the time it was 
in the press, he would have gotten it? 


Mr. Decuert. Anyone could have gotten it. 

Mr. Mrrcnety. Thereafter, Mr. Wilson decided Members of Con- 
gress couldn’t have it ? 

Mr. Decuert. No, sir, Mr. Wilson decided that to continue to give 
it out would be hurtful to the members of the Armed Forces and 
the public at large, in view of the fact it was going to be changed 
and that the final document was coming out shortly. Thereafter, it 
wasn’t made available thereafter to anybody. 

Mr. Moss. It was published in January. 

Mr. Decuert. No, sir. It was never “published.” 

Mr. Moss. Will you go back in your transcript to the admission a 
short while ago but Mr. Dechert it did appear in a newspaper in 
January 

Mr. Decuert. That is right. 

Mr. Moss. Let’s not get in a battle of semantics. It was published 
whether or not with official sanction at that time. 

Mr. Decnerr. No, sir, what was published was not the thing 
itself. 

Mr. Moss. Well, it came close to it, it would be very difficult to tell 
the difference. 

Mr. Decuerr. I don’t agree with that. 

Mr. Moss. All right. It became a matter of fairly general knowl- 
edge as to the nature of what would be in your judgment prelimi- 
nary and might be interpreted by the public and by the armed serv- 
ices as actual recommendations. It started discussion among service 
personnel. They saw the possibility of greater compensation—will 
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you subscribe to that—as a result of publication of whatever nature 
which occurred in January? I had some letters about it. Now, 
somebody read it. 

Mr. Decuert. Surely. 

Mr. Moss. Now, I am going to start dealing with these letters I 
have as representative of 600,000 people, a great many of them in the 
service, so I write on the 19th of February, and I am told no, you 
can’t have that. 

Now, how do you justify that ? 

Mr. Decuert. Aren’t we tilting at windmills? 

Mr. Moss. I think you are. I most certainly think you are. 

Mr. Decuerr. Actually, as you have indicated, there was a period 
when anybody who came to ask for it could receive this, because there 
had been a publication in a newspaper about it. 

Mr. Moss. It was my misfortune as a Member of Congress that I 
didn’t ask for it at that precise moment? 

Mr. Decuerr. You haveacopy. You said you have. 

Mr. Moss. I got it after you said I couldn’t have it. 

Mr. Decuert. The point is, the good faith of the man who de- 
termined in all propriety that since the final report was going to be 
different from the staff study, it should no longer be handed out. 

Mr. Moss. I didn’t ask for the final report. I asked for that which 
had been in substance published. 

Mr. Decuert. I say your questioning the good faith 

Mr. Moss. No. I am questioning the reasonableness of the decision 
which said to me, “You cannot have this. Now, in the first place we 
did give it to the members of the press. We know it has been pub- 
lished. But for some reason—you can’t have it.” 

I do question the judgment. I won’t question the good faith. 

Mr. Decuertr. Mr. Chairman, at that point it was determined for 
reasons that seemed valid (in view of the fact that is a preliminary 
report only, made by the staff, not the committee, that was going 
to be changed) that it should not be further circulated, and that 
meant everybody. You may.question the judgment-—— 

Mr. Moss. I am very thankful 

Mr. Decuert. As you have indicated, any Member of Congress 
could get it. 

Mr. Moss. Oh, no, I didn’t say any Member can get it. I had one 
come to me, and that is when I wrote you the letter. Then I said, “I 
can get it for you.” There is no great difficulty in getting it. I read 
about it when I was out on the west coast, there is no great difficulty 
in getting this document which is now hedged about with all this care. 
I could only assume that the Secretary wanted to spare me, a Mem- 
ber of the Congress, from having to differentiate between a prelimi- 
nary and a final report, and that seems most difficult for anyone to do. 
We only deal with them every day. But we do have that difficulty. 
And I think it is fine that the Secretary is concerned with the diffi- 
culty facing the Members of Congress. 

But I cannot for the life of me understand why after it was pub- 
lishd anyone could possibly in a reasonable approach to it say, “It is 
not available to you.” I think it represents at best and most charita- 
bly a very arbitrary 
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Mr. Decuert. I suggest, sir, we are tilting at windmills, because gg | 


you stated, sir, the public had it, and we didn’t want to give public 
sanction to it. 


Mr. Moss. And I am flattered that it is felt I could give as much | 


circulation to it out of my office as the press had already done. 

Mr. Fascett. May I inquire, Mr. Chairman? 

Mr. Moss. Yes. 

Mr. Fascety. You say there are two drafts of the Cordiner report, 
one preliminary and one final ? 

Mr. Decuert. No, sir. I said this yellow-bound pamphlet that we 
have discussed 

Mr. Fascetu. I don’t want to know anything about the yellow-bound 





thing at all. I have never even seen one. All I want to know is | 


were there 2 drafts, 1 preliminary and 1 final? 
Mr. Decuert. I don’t know the answer. I didn’t participate in the 
Cordiner report proceedings. There may have been 15 drafts. 


Mr. Fascextzt. Then, what you have been testifying to heretofore has | 


been not of your own knowledge? 


Mr. Decuert. No, sir. What you are referring to I think as the | 


“first report” was not a report of the committee itself at all. It was 
a preliminary staff study. There was such a document. 

Mr. Fascety. There was a preliminary staff study ? 

Mr. Decuert. That is right. 

Mr. Fascetu. Then, there was a committee report? 

Mr. Decuertr. That is right. 

Mr. Fascetzt. There was only one committee report? 

Mr. Decuert. I don’t know. There was only one published. Yes, 

Mr. Fascetxi. As far as you know, there was only one committee 
report ? 

Mr. Decuert. No; I have no knowledge of how much drafts. 

Mr. Fascetu. I yield to the chairman. 


CORDINER “PROPOSALS” PRESENTED TO PRESIDENT 


eal 


Mr. Moss. Against the background of those statements, we have 


the memorandum of the Secretary of Defense under date of Decen- 
ber 31, 1956, to the service Secretaries and the Joint Chiefs dis- 
cussing the subject, Proposals of the Defense Advisory Committee on 
Professional and Technical Compensation. In the first sentence of 
the last paragraph on the first page, he states: 


We have presented the Cordiner proposals to the President. 
I prop 


(See exhibit ITI—A.) 


This doesn’t identify them as a preliminary study of the staf | 


of the committee. He says: 


We have presented the Cordiner proposals to the President. And I would now 
like to validate fully and clearly the costs and savings that will stem from 
the Committee’s recommendations, so that we can process legislation. 

We are now discussing the yellow copy under date of December 3, 
1956. 

Mr. Decuert. May I answer that, sir? If you are asking me 4 

question, I would be glad to answer. 
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Mr. Moss. I would certainly like you to answer it. , 

Mr. Decuert. Of course, I didn’t prepare this letter, but you will 
note it refers not to the Cordiner report, but refers to the Cordiner 
proposals. Zz ee 

It is my understanding there was a preliminary discussion of the 
general nature of the things that the Cordiner Committee was going 
fo include in its report. And, as indicated by this very document of 
December 31, 1956, it was desired in connection with the final pres- 
entation of the report itself to get some information as to what the 
costs would be, because the feasibility of carrying through the recom- 
mendations must necessarily depend a good deal on costs. There- 
fore, in this document the Secretary of Defense is asking his as- 
sociates in the military departments to help furnish data as to costs 
in connection with the Cordiner proposals. 

Mr. Moss. In the foreword of the questionable document, last 
paragraph : 

This pamphlet represents highlights of the study and conclusions of the 
Defense Advisory Committee on professional and technical compensation and 
a proposed modern concept of compensation for personnel of the uniformed 
services. 

Again, it would seem to me—and I do want to repeat this last 
paragraph in the letter of the Secretary—that he had presented the 
Cordiner proposals, and he says: 

I would now like to validate fully and clearly the cost that will stem from 
the Committee’s recommendations. 

Now, we have recommendations and conclusions. It seems to me 
we are beginning to take on the character of a report. 

Mr. Decuerr. Sir, I think you will see that it says “certain of 
the Committee’s recommendations and conclusions.” ‘Those were the 
proposals we are talking about. I know that the Cordiner report 
was not in final shape at that time. It was not in final shape until 
later. 

Mr. Moss. Highlights of the study, and conclusions. 

Mr. Decnuerr. But those are the proposals. 

Mr. Moss. Sufficiently definitive to ask that the Secretary of the 
Army, of the Navy, of the Air Force, undertake to determine from 
these not-so-preliminary recommendations how much it would cost. 
And you know, Mr. Dechert, as I do, that when you take a recommen- 
dation as the basis for cost, that recommendation is usually in pretty 
good form. It is usually approaching a final form. 

Mr. Decuerr. Mr. Chairman, the document you have in front of 
you, dated December 31, 1956, in the second paragraph, says that this 
Committee, the Cordiner Committee, “has submitted a part of its 
recommenadtions for solution thereof.” 

_ Mr. Fascetxi. It says these proposals contemplate four major ob- 
Jectives. 

Mr. Decuerr. Again, it says “proposals.” When I tell you the 
report was not presented at that time, if you don’t believe me, you 
can call another witness. The report was not finished and was not 
presented at that time. 

Mr. Moss. On that basis, then, none of it is final, because there are 
additional recommendations, I believe, dealing with other important 
questions, which this committee is to report on. 
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Mr. Decuerr. No, sir. As I understand it, the Cordiner report ag 
such as been presented finally on the issues included therein. But it 
had not been presented when the yellow-bound book was first made 
available, and it had not been presented on December 31, 1956. 

Mr. Moss. From all of this exchange, the only conclusion I can 
draw is that it was felt that the Congress could not be trusted, or the 
individual Members, to exercise sound judgment in differentiating 
between that of a preliminary and that of a final nature, and to pro. 
tect themselves from the possibility of error the Secretary determined 
that they alone among many should not be permitted access to the 
document. 

MEMORANDUM DECLASSIFIED 


Mr. Mircuett. I notice this memorandum of December 31, 1956, 
up on top of it, says “For Official Use Only.” 

Can you declassify this ? 

Mr. Decuert. It has been declassified. It was declassified as a re- 
sult of your request for a copy of it. 

Mr. Fasceti. When you talk about the preliminary staff study of 
Cordiner report, are you talking about this document entitled “High- 
lights of a Modern Concept for Compensation for Personnel of the 
Uniformed Services, Defense Advisory Committee on Professional 
and Technical Compensation, January 1957,” issued by the Depart- 
ment of Defense, or, rather, published, printed by the Department of 
Defense ? 

Mr. Decnerr. If you leave off the last few words I will answer 
“Yes.” The Department of Defense didn’t do the printing. I suppose 
it caused the printing to be done. That is the document; yes. 

Mr. Fascetzi. That is what you are referring to as a preliminary 
staff study ? 

Mr. Decuertr. The yellow-bound document in your hand; yes, sir. 

Mr. Fascetu. This was issued in January 1957? 

Mr. Decnert. When you say “issued,” you are putting words in my 
mouth. That bears a date on its cover, January 1957. 

Mr. Fascety. We don’t know when it was printed, and we don't 
know when the Defense Department printed it. 

Mr. Decuert. There is no doubt that the Defense Department 
caused it to be printed, in order that it could give copies to the ma- 
jority and minority members of the Senate and House Appropriations 
Committee, and various other people from whom information was 
sought as to costs and other advice. 

Mr. Fasceti. Do we or do we not know when the Defense Depart- 
ment caused this document to which we referred to be printed? 

Mr. Decnert. No; I don’t know. Either late December or early 
January ; that is all I can say. 

Mr. Fascetu. Is this the same document to which the Secretary of 
Defense referred in his memorandum of December 31, 1956, issued to 
the Secretary of the Army, Navy, Air Force, and the Chairman of the 
Joint Chiefs of Staff? 

Mr. Decuerr. I do not know that, sir. This document speaks for 
itself, and says that the Committee “has submitted a part of its recom- 
mendations.” I do not believe that this is the one there referred to, 
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because this was not the Committee’s recommendations at all. I think 
there must have been something else. I don’t know the answer. 

Mr. Fasceii. You couldn’t explain why on pages 88 and 89 of this 
study a copy of that letter was included? 

Mr. Decuerr. Yes, sir. It was included, because this was to be sent 
to the various departments which were being asked to provide costs, 
and this was a convenient means of giving them another copy of the 
request for cost data. wre ae 

Mr. Fascett. You are telling me this document was a preliminary 
staff study of the Cordiner Committee, by no means finalized by the 
Cordiner Committee ? 

Mr. Decuerr. I don’t know whether I can say it was by no means 
finalized by the committee. It was a preliminary staff study. I 
didn’t sit on or with the Cordiner Committee. 

Mr. Fascetx. I see. Is it your information this staff study we have 
been discussing is the finalized report of the Cordiner Committee? 

Mr. Decuert. No, sir; there is another document. 

Mr. Fasceix. Another printed document now ? 

Mr. Decuert. Yes, sir. 

Mr. Fascetz. Do you know when the Defense Department caused 
this other document to be printed ? 

Mr. Decuert. After the final report was presented, the final report 
was printed. I think the final report was not printed until March. 

Mr. Fascexu. Is this the document you refer to now, Highlights of 
a Modern Concept of Compensation for the Uniformed Personnel of 
the Defense Advisory Committee on Professional and Technical Com- 
pensation ¢ 

Mr. Decuert. That is it. 

Mr. Fascett. Do you think it is a fair inference that both these 
documents, the one in the yellow binder and the other in the other 
color, I don’t know what this is, pink or salmon, were both caused to 
have been printed by the Defense Department ? 

Mr. Decuerr. They were. I said that. I was asked whether it was 
printed, and I said 

Mr. Fascexiu. I just asked whether or not it was a fair inference. 
It doesn’t say it was. 

Mr. Decuerr. Yes, it was caused to be printed by the Defense 
Department. 

You know, sir, one of the great worries is that we are losing from 
the military services highly skilled expensively and highly trained 
men, and one of the objectives 

Mr. Fasceru. I fully appreciate the problem, and I am very 
pleased somebody is undertaking to try to do something about. it. 
Now, will you, if you know, tell me who made the decision to send 
the original document which you have identified as a preliminary 
staff study of the Cordiner Committee to select Member of Congress? 

Mr. Decuerr. No; I do not know that, sir. It is customary, I 
understand to give to the Armed Services Committee of the two 
Houses information as to things involving heavy costs. They are 
the people who deal with costs. I think what was done was in ac- 
cordance with the law, an established practice going back over the 
years. But I do not know who made the decision in this case. 
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Mr. Fascetx. Do you personally subscribe to the theory or to the 
practice that it is all right to give the preliminary staff study to 
certain Members who have a need to know, but not to other Mem. 
bers fo Congress who may not have a need to know ? 

Mr. Decuerr. I haven’t considered that, and I would hesitate to 
give an offhand answer to it. It seems to me a matter primarily 
for Congress, itself, to deal with. 

Mr. Fasceiu. But you understand that was done? 

Mr. Decuerr. Yes, but I understand that is customary in many 
areas, from a long-standing experience. Things may be given to 
your committee because you have a special interest in them which 
are perhaps not given to other committees, not because they are be. 
ing withheld, but because they won’t have an immediate interest to 
the other committees. 

This original distribution was, as I understand it, not with a de 
sire to withold it from anybody. They gave it to these particular 
Senators and Congressmen as being those charged with primary 
responsibility. 

Mr. Fascexu. In other words, the Defense Departure was going 
beyond what it normally would do? 

Mr. Decuert. No; it is customary in all departments of Govern- 
ment, as I understand it, to give relevant information particularly 
to the committees that deal with that information. 

Mr. Fasceti. But as I understand your position the Defense De- 
partment would not have had to give this preliminary staff study 
to anybody to start with? 

Mr. Decuert. I have taken no position on that, and don’t know 
the answer. 

Mr. Fascetxi. Do you want to enlarge on that? 

Mr. Decuerr. No, sir. 

Mr. Fascriu. Do you feel that this particular procedure to which 
you are referring, that is, making available a preliminary staff study 
to certain committees of Congress, or individual members of those 
committees, would raise, or could raise, serious questions with re 
spect to the claimed right of the Department of Defense not to make 
the same document available to other committees or Members of 
Congress ? 

Mr. Decuerr. Well, let me try to answer that question. I dont 
want to attempt to indicate anything as an expression of wisdom with 
regard to a policy to give certain material to some Members of Con- 
gress and deny it to others. I do not know as a matter of practice 
whether such a policy exists. Al! I know is that in Government there 
is a policy of giving information to committees which have that 
particular subject within their particular scope. You know the brief- 
ings that occur with Foreign Relations Committees, and all that kind 
of procedure. This original handling of these things to people on 
the Armed Services or Appropriations Committees was not done with 
the idea of “we give it to you and deny it to others.” It was given, 
as I understand it, to those gentlemen of both parties in the same way 
that certain committees are briefed. This was their special subject. 


















































M 
“lea 
M 
M 
M 
ther 
bea 
\ 
hav 
ven 
mee 
N 
183 
) 
\ 
eat 
\ 
fact 
sou 
the 
Cor 


O the 
ly to 
vlem- 


te to 
arily 


nany | 
n to | 
thich | 


e be- 
St to 


a de- 
sular 
nary 


olng | 


yern- | 
larly | 


. De- 
tudy 


now 


‘hich 
tudy 
chose 
. Te 


nake | 


‘s of 


lon’t 
with 
Con- 
ctice 
here 
that 
rief- 
kind 
e on 
with 
iven, 
way 
ject. 


een 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2211 


It was only later, when this evidence came up that this might do 
harm and that to withhold it from further general circulation (even 
in the Congressional Record, where it had not been yet published) 
for a few days until we received the final form, would be the wisest 
thing, that there came up any question of refusing it to Congress. 

That is very different from the question you, sir, put to me whether 
I believe that it would be well to give one Congressman something 
and deny another Congressman the same thing. That would cer- 
tainly raise a grave question. That is all I can say. 

Mr. Fascetn. Thank you. That is all. 

Mr. Mircuett. Mr. Dechert, this morning you discussed the Con- 
stitutional Convention and cited from it? 

Mr. Decuert. Yes, sir. 


“TEAK” OF THE MADISON JOURNAL 


Mr. Mircueti. Then the Madison Journal is really and truly a 
“leaked” or unauthorized document ? 

Mr. Decuert. No, sir. 

Mr. Mircnetyt. Why not? 

Mr. Decuerr. An official journal was kept of these debates and 
there was a controversy at the beginning as to whether they should 
be available to the public. 

Mr. Mircuetyi. As a matter of law, sir, what application do they 
have since the Constitution was written after the Constitutional Con- 
vention, and which is what was given out. Because you had a secret 
meeting. When was the Madison Journal published ? 

Mr. Decurrtr. Madison’s Journal of Debates was first published in 
1830 a fair copy made by Madison’s brother-in-law. 

Mr. Mircnery. 1830? 

Mr. Decnert. Yes, sir. This publication, 1920, was the first publi- 
eation from Madison’s own actual manuscript. 

Mr. Mircuety. Therefore, it was a leaked document, because of the 
fact it was not made widely available, and you cannot use that as a 
source, because 1830 is a long ways different from 1787. Therefore, 
the publisher or no one else knew the contents of the Constitutional 
Convention until the Constitution was signed and agreed to. 

Mr. Decuert. Mr. Mitchell, on page 583 appears this: 

It was resolved rem : con: that he [the President] retain the Journal— 

That is the official journal— 


and other papers, subject to the order of the Congress, if ever formed under 
the Constitution. 

The fact is that the official Journal of the Constitutional Conven- 
tion of 1787 was published early, about 1819, and the record of another 
member of the Convention named Yates was published in 1821. 

Mr. Mircuety. About 40 years later? 

_Mr. Decuerr. In accordance with the discussion of the Constitu- 
tional Convention they decided it would be better that the debates 
back and forth should not be made public until the Congress so de- 
cided. 

Mr. Moss. Well, I don’t like to call this discussion to an end. I 
think it is most interesting. 
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One nice thing I like about Madison’s notes on the Constitutional 
Convention is that you can seek almost any authority for any view 
you wish to put forth. I could do a little review ing and offer some 
very interesting comments that might not jibe exactly with the ones | 
you have used this morning. 

However, the House now has a rollcall in process. The committee 
will adjourn until 10 o’clock tomorrow morning. 

It is proposed to hold an afternoon session tomorrow. 


(Whereupon, at 1 p. m., the subcommittee adjourned to meet at 10 
o’clock, April 11, 1957.) 
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AVAILABILITY OF INFORMATION FROM FEDERAL 
EXECUTIVE AGENCIES 
art 9—Department of Defense, Fourth Section 


THURSDAY, APRIL 11, 1957 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON GOVERNMENT INFORMATION OF THE 
CoMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 


The committee met, pursuant to adjournment, at 10:05 a. m., Hon. 
John E. Moss, chairman of the subcommittee, presiding. 

Members present: John E. Moss, Dante B. Fascell, and Clare E. 
Hoffman. 

Staff members present: John J. Mitchell, chief counsel ; Samuel J. 
Archibald, staff director ; Paul Southwick, professional staff member ; 
and John W. Anderson, staff assistant. 

Mr. Moss. The committee will be in order. The hearings today are 
a continuation of those yesterday with the same list of witnesses, 
headed by Mr. Robert Dechert, General Counsel, Department of De- 
fense; Mr. Murray Snyder, Assistant Secretary of Defense for Public 
Affairs; Mr. Philip K. Allen, Deputy Assistant Secretary of Defense; 
Comdr. David P. Klain, Department of Defense, and one of the staff 
members of the Coolidge Committee; Mr. Bertram B. Saymon, De- 
partment of Defense; and available in case they are needed will be 
Stephen S. Jackson, Acting Assistant Secretary of Defense, and Mr. 
Robert M. Pennoyer, another staff member of the Coolidge Committee. 

Mr. Mrrcnett. Mr. Dechert, I wonder if you would give to the 
subcommittee a definition of a directive, with all of its legal meaning 
and understanding. 


FURTHER STATEMENT OF ROBERT DECHERT, GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE 


Mr. Decuerr. I will try, Mr. Mitchell. I do not guarantee it will 
be complete. 
DEFINITION OF DIRECTIVE 


99 


My understanding of the term “directive’ > is that it is a certain 
variety of the instructions or orders given by a head of a department 
for the guidance of those who are under him, It may also guide per- 
sons who are not under him, as to the practices involved in that de- 
partment. 

A directive is somewhat more formal than a memorandum might 
be. It is assigned a serial number and because of its somewhat more 
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formal nature it is kept in a particular place and published in a 
particular way. 

Mr. Mrrcuett. From a Department of Defense employee’s point of 
view, what is the legal effect of a directive ? 


LEGAL EFFECT OF DIRECTIVE 


Mr. Decuert. The legal effect of a directive is simply that this 
represents part of the instructions he receives as to how he is to carry 
out the functions that are assigned to him. Some directives may affect 
him very directly and in a very complete way. Some may have little 
to do with his particular job. 

Mr. Mrrcueti. Are all employees bound by these directives? 

Mr. Decuert. To the extent that directives are binding at all, they 
are bound; of course, some directives may have guidelines in them, 
some may have advi ice, some may have direct rules. 

Mr. Mircuetu. Mr. Snyder, do you concur in those statements? 

Mr. Snyper. He is my counsel. I do. I am not a lawyer, 
Counsel. 

Mr. Mrircnetu. Mr. Dechert, with respect to DOD Directive 5400.4, 
Directive 5145.2 Directive 5200.6, and the directive for Congress. 

Mr. Decnuert. That is the first one you read. The one you omit 
s 5105.12 as to the establishment of the Office of Director of De- 
classification—5105.12. 

Mr. Mrrcnett. Do all these directives, for proper understanding 
on the part of an employee, have to be read together ? 

Mr. Decuerr. No, sir; no more than anyone who has a job which 
is affected by any directives. He has to be aware of all directives 
that affect him. I do not think there is any magic in these four 
being read together. These four happen to be issued together be- 
cause the underlying motive force which created them was the desire 
of the Department of Defense to continue its study that has gone 
on for many years—long before this administration—of the practices 
with respect to protecting against unauthorized disclosures of in- 
formation that was necessary to be kept from the general public and 
from others on account of the defense of the country and for other 
reasons. 

This committee has contributed substantially toward the under- 
standing and interest in this subject. All of these things are brought 
together with a desire to have this information brought up to date, 
These may not be final. You may remember Mr. Mitchell, at the 
press conference for an hour and a half the other day, one gentleman 

raised the question as to whether, on one point, we had been sufi- 

cdaniay clear in our meaning. I wrote him a letter of which you 
probably have a copy, indicating that I thought his point was well 
taken. Perhaps at that point we had not been sufficiently clear. 

Did you not get it? 

Mr. Mrrcrety. No; we did not get it. 

Mr. Decuerrt. I meant to send it to you. 

Mr. Moss. We can understand, Mr. Dechert. We understand you 
have been busy preparing for these hearings. 

Mr. Decuert. And other things, too. 

Mr. Mircuetu. As I understand it, this was a letter that resulted 
from a question in the press conference. 
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Mr. Decuert. At the very end of the press conference, a newsman 
said that he wanted me to consider whether we had been entirely 
elear at one point. Because I thought we had discussed that point 
enough, I said, “Would you mind writing me a note about it,” and 
he did write such a note. His name was Darrell Garwood, Wash- 
ington Bureau of International News Service. My letter to him in 
reply was dated April 5, 1957. 

Mr. Mircue.t. May we make it a part of the record? 

Mr. Decuerr. Yes, indeed. 

Iam going to take off of the bottom of the above letter a note which 
indicates that I wrote it myself and the people to whom I sent copies 
because that, I presume, is not something that is necessarily part of 
the record. You can look at what I took off, if you want. 

Mr. Moss. Without objection the letter will be made a part of the 
record. 

(The letter referred to follows :) 

ApRIL 5, 1957. 
Mr. DARRELL GARWOOD, 
The Washington Bureau, International News Service, 
Washington, D. C. 

Dear Mr. GarRwoop: Thanks greatly for your note making the suggestion that 
the words “shall not be made public” in section IV, A. of Department of De- 
fense Directive 5200.6 be changed to the words “may be withheld.” 

As I indicated at the press conference, I think there was much validity in 
your criticism that the language which was actually used does not convey with 
sufficient clarity the idea that the matters referred to here may or may not be 
made public, according to the decision of a responsible person—with the em- 
phasis being upon publication unless that official decides that for valid reasons 
they should not be made public. As was also indicated at the press conference, 
this point of view was very clearly brought out by succeeding paragraphs and in 
the preparation of this particular paragraph it was thought that the expression 
“certain types” would indicate that there are only parts of the areas here re- 
ferred to which should not be published. 

However, as I said the other day, I can see that we did not use enough words 
at this particular point to make the matter entirely clear, although it is my 
hope that the emphasis in the next section and in other parts of the directive 
will overcome any difficulties. 

In any event we shall give your comment and suggestion careful considera- 
tion with meetings to implement the remaining recommendations of the Coolidge 
committee. 

Sincerely yours, 
RoBeRT DECHERT, General Counsel. 

Mr. Mrrcuect. Mr. Dechert, will you now give the committee a defi- 
nition of what you referred to a few minutes ago as a memorandum, 
and its effects? 

DEFINITION OF MEMORANDUM 


Mr. Decuert. Mr. Mitchell, this is a very hard question, when you 
ask me to give a definition of it, if you mean a definition in the legal 
sense. But I will try to answer: A memorandum, in the sense in 
which you are referring to it, I believe, is a document which contains 
advice or instructions from a department head or from another su- 
perior officer directed to those who are under his guidance, giving 
them advice or instructions as to how to carry on their activities, It 
is as I indicated a minute ago, less formal than would be a directive. 

Mr. Mircne.. Does it have the same effect as a directive ? 
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DIFFERENCE BETWEEN DIRECTIVE AND MEMORANDUM 


Mr. Decuerr. I do not think it does, no, because very often it is not 
made generally public. Unclassified directives are, of course, made 
public. The memorandum may be an interoffice memorandum of some 
kind, 

You have an example of it, Mr. Mitchell, in the memorandum you 
introduced in the record yesterday, in which Mr. Wilson asked cer. 
tain persons to gather together cost data with the aim of keeping in 
the Government highly trained people in the Defense Establishment 
who might otherwise leave the Government service. That was the 
memorandum which sought the assistance of the people under Mr, 
Wilson in gathering together that cost data. It was im no sense in- 
tended to be a public document, but it did give instructions to the peo- 
ple under Mr. Wilson as to how they should proceed. 

Mr. Fascetzi. May I inquire, Mr. Chairman ? 

Mr. Moss. Yes, Mr. Fascell. 

Mr. Fascett. Mr. Dechert, isn’t an employee just as bound by a 
memorandum as he is a directive? 

Mr. Decuerr. If the memorndum directs him to do something, he 
is, but I think in the ordinary sense the word “memorandum” doesn’t 
connote that there would be a wide area of directions. There may be 
a direction to particular people but very rarely would you issue a 
memorandum intended to cover a wide group of people. If one was 
doing that, one I think would use the directive method. 

Mr. Fascetx. The question as to whether or not you use a directive 
or memorandum depends on the department head; doesn’t it? 

Mr. Decuerr. No, sir, I think it depends on the object to be served. 

Mr. Fascetxi. Then it depends on his judgment in determining what 
the object to be served is? 

Mr. Decuert. That is right. 

Mr. Fascetx. It is just as binding upon the people to whom it is 
directed as any other form of writing, is it not? 

Mr. Decuerr. I think the answer to that is that any instruction 
from a superior officer is binding on the person to whom it is issued. 

Mr. Fascetxi. That would be whether it is a memorandum or direc- 
tive? 

Mr. Decuert. Or orally. 

Mr. Fascextzu. Then, the only legal difference is that a directive is 
numbered, filed, and made public and a memorandum is unnumbered 
and is not made public or may be made public depending on the judg- 
ment of the department head. 

Mr. Decuert. No, Mr. Fascell, I think that is wrong. I think the 
answer as I have indicated before is that the memorandum is not 
intended usually to reach a wide number of people. It is intended 
to be instructions to a smaller group. 

Mr. Fascexu. Then it is of limited application ? 

Mr. Decuert. That is right. 

Mr. Fascexx. But it is unnumbered ? 

Mr. Decuert. It is unnumbered, yes, sir. 

Mr. Fascetx. And it is not made public. 

Mr. Decuert. It may or may not be made public. 

Mr. Fascexx. That is all I have. 
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Mr. Mircueti. Mr. Snyder, do you subscribe to those statements 
just made? 

Mr. Snyper. Insofar as they apply to my office, I have had no 
occasion to find any difference in their application than Mr. Dechert 
has explained. ‘That is in my brief tenure. 

Mr. Mircneti. Mr. Dechert, there was a memorandum written 
which had no security significance watsoever and it was made avail- 
able to other officials and people in the Department of Defense. 
Would that be made public? 

Mr. Decuert. You are asking me to prophesy something when 
you use the word “would,” but I will attempt to answer: I think 
the answer as to whether it would be made public is that that would 
depend upon the nature of the memorandum and the question as to 
whether this was the type of thing which in the history of the United 
States and the administration of the three branches of Government 
would normally be made public. 

Mr. Mircuett. As a real—and I know you have only been there 
a short time and may want to seek advice on this—are memorandums 
of nonsecurity nature made available? 





MEMORANDA MAY BE MADE PUBLIC 


Mr. Decuert. Well, the answer to that, sir, I can give you my- 

self. If they are of a type which have public significance and public 
importance and are not within the areas that are normally felt as 
being the kind that should not be made public, they are made public; 
yes. 
’ Mr. Fascerz. Excuse me, may I inquire? At this point I under- 
stand the department head would decide whether or not instructions 
or regulations or directives or anything else would or would not be 
made public by the expedient of deciding whether or not he would 
issue the memorandum to a limited number of people or issue it in a 
directive which, as I understand your testimony to be, must be made 
public. Is there any such thing as a secret, confidential, or top-secret 
directive ? 

Mr. Decuert. I don’t know whether there is any precedent for a 
directive, itself, to be classified for security reasons. 

Mr. Fascexxu. It would be, obviously, if it is under the Executive 
order. 

Mr. Decuerr. If the directive concerns subject matter which under 
security orders would have to be protected, then that directive could 
itself be classified. 

Mr. Fasceti. But I was dealing with subject matter not dealing 
with Executive Order 10501. 


NONSECURITY DIRECTIVE MADE PUBLIC 


Mr. Decuerr. I would think that if a directive dealt with non- 
security matters, that directive would be made public, even though it 
oncerned this subject we have been discussing—the type of non- 
security information which should not be made public. 
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USE OF MEMORANDUM TO CIRCUMVENT PUBLICATION 


Mr. FAScELL. That leads to this question, Mr. Dechert: Do you 
think it is wise administrative policy for department heads—this js 
a hypothetical case—to circumvent the necessary publication of the 
directive by the use of so-called internal memorandums? 

Mr. Decuerr. You have again used some harsh words there, but let 
me answer your question. 

Mr. Fascetz. This is hypothetical, so I can be as harsh as I want. 

Mr. Decuerr. I know you can, but when you use the word “cir- 
cumvent” it is like the question, “Have you stopped beating your 
wife?” Let me answer the question as I understand you intend it; 
If something ought to be made public, I think there is no step that 
can be taken which will prevent its being made public, if you have 
honest and competent public servants. If you assume dishonest or 
incompetent. public servants, they can do all kinds of things which 
will make it hard for people to get information. 

Mr. Fasceti. Then, what you mean is that a good, honest adminis- 
trator should not use a memorandum to circumvent the use of a di- 
rective ? 

Mr. Decuert. I agree that such a person should not, with the 
motive of circumventing the use of a directive, use a memorandum. 

I call to your attention, Mr. Fascell, this situation—that this docu- 
ment which we are studying here, jointly, the Department of Defense 
implementation of the 1 commendations of the Coolidge Committee, is 
in itself a memorandum from Mr. Wilson on the subject of imple- 
mentation of the Coolidge Committee report. It has attached to its 
directives; it has also attached to it Mr. Wilson’s comments. But 
these, as you will see in the parts which are not themselves directives, 
are of an informal nature. For that reason, some parts of this are 
issued in the form of a memorandum, but it does also contain formal 
directives. 

Mr. Moss. Mr. Dechert, in response to the hypothetical question by 
Mr. Fascell, you used the words “ought to be made public.” 

Mr. Decuert. Yes, sir. 

Mr. Moss. What criteria would you attach to the material which 
“ought” to be made public? 

Mr. Decnert. The criteria indicated in these directives with which 
we deal, today ; 5200.6 and 5400.4. 

Mr. Moss. “Earlier, Mr. Mitchell asked if we should read all four 
directives together or whether they would stand separate. I believe, 
yesterday, in discussing with Mr. Fascell the directive relating to in- 
formation for the Congress, you said you would have to go back to 
another directive and that there was a bridging provision. 


BRIDGE BETWEEN 5400.4 AND 5200.6 


Mr. Decuert. What I said then, and I think it was correct, was 
that section IV in directive 5400.4 is, in a sense, a bridge between di- 
rective 5200.6 and this one. It is clear that these are two directives 
which, in some respects, would have to be read together under certain 
circumstances. 

Mr. Moss. I am going to touch upon the reason for the skepticism 
and pessimism that I expressed yesterday. You felt that I used rather 
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harsh words. I might point out that, in approximately 2 years of 

working with this problem, I have developed a very skeptical attitude. 

As I understand it now, you can make available to Congress and gen- 

erally, to the public, all nonsecurity information not withheld for a 
ood cause factor. 

Mr. Decuert. Yes. a 

Mr. Moss. You have a provision for classifying of administrative 
matter “For Official Use Only.” 

Mr. Decuerr. Yes. 

Mr. Moss. I would imagine that the “Official Use Only” informa- 
tion is generally withheld, particularly from the public? 

Mr. Decuert. The things marked “Official Use Only” are generally 
withheld from the public for such times as they ought to be withheld 
from the public. A document which is going to be released to the 
newspapers at 3 o’clock this afternoon will be marked “Official Use 
Only” until 3 o’clock this afternoon. 

Mr. Moss. It could be for a much longer period of time? 

Mr. Decuerr. And there may be plenty of other examples of that 
kind. 

Mr. Moss. So, at least, as we have it stamped or labeled, “For Offi- 
cial Use Only,” we know it is not available unless someone determines 
that he will put a release time on it or will remove the “Official Use 
Only” label ? 

Mr. Decuert. That is right. 

Mr. Moss. As I gather, it is not a requirement that the administra- 
tive material be so labeled ? 


“OFFICIAL USE ONLY” STAMP NOT REQUIRED 


Mr. Decuert. You will remember, sir, in the discussions before 
your committee when the members of the Coolidge Committee were 
here, there was a discussion over their recommendation that every- 
thing in an administrative department or executive department which 
for any reason should not be made public should bear this stamp “For 
Official Use Only.” 

At that time, though I was not present as a witness. In order per- 
haps to prevent any misapprehensions existing, I, with your permis- 
sion, sir, made a statement to the effect that our implementation com- 
mittee was recommending against the adoption of that suggested 
course. 

The reason we did this is that there is a vast number of documents 
in any executive department which historically and in the public in- 
terest should not be made public, but as to which that fact is per- 
fectly clear, without the need of going through this enormous task of 
putting rubber stamp impressions on them all. 

I refer, for instance, to many of the things which under con- 
gressional mandate shall not be made public, such as financial infor- 
mation gained under confidential circumstances. It is a crime by con- 
gressional statute to make that public. FBI reports are another 
example. I think they are protected by congressional statute. 

_Mr. Moss. The statutes vary in the matter of some of this informa- 
tion. In some instances, it may be made public if fcund to be in the 
public interest, so we are dealing with a variety of statutes with differ- 
ing provisions. 
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Mr. Decuert. That is right. 

I dictated just before I came over here a memorandum to my own 
secretary, asking her to look some things up for me. It would bk 
foolish, it seems to me, to stamp that “For Official Use Only” and yet 
over the history of America, that is a document, an interoffice doc. 
ment, which cannot be made public and should not be made public, 
Otherwise we would never get any business done. 

And that is true whether it is dictated to my own private secretary 
in the law office I used to help operate, or whether it is my secretary 
here. 

Mr. Moss. Of course, I can think of circumstances which might 
properly require that that be made public. 

Mr. Decuert. That is true. If I were a cheat or a liar and was 
being brought up for criminal processes, that could be brought out, 
certainly. 

Mr. Moss. I might add that your statement before the committee, 
together with the very hasty reading of the directives, together were 
responsible for my initial statement, ‘that I was cautiously optimistic 
on these directives. I had hoped that I could have been even mor 
optimistic after studying them with great care. 

Mr. Decuert. May I indicate, sir, in connection with that, you said 
a moment ago, sir, that you had been studying this problem for a 
couple of years and that the result of that study led you to be 
skeptical. 

I do not know of any number of examples of refusal of information 
which would justify that skepticism, and if you have those examples, 
I would be glad to study each one of them and to let you know about 
them, because from my experience and from any study of this situ- 
ation, I do not think, sir, that skepticism is justified. 

Mr. Moss. It is a ‘skepticism I might add that is shared by a great 
many, who are actively engaged in conducting congressional “hearings 
and who are actively engaged in the gatheri ing y of news. 


INVESTIGATIVE MACHINERY 


However, that would be a point of difference of opinion, and we 
grant that men of good will can disagree. I would like to go on to 
this next point: you now have established in vour office, under your 
control, investigative machinery for following up on so-called ad- 
ministrative nonsecurity leaks; is that right? 

Mr. Decuert. That is wrong, sir. 

There is no machinery established. I have no individual who 
would fit under the term “machinery.” 

Mr. Moss. You have been vested with that authority. 

Mr. Decuert. Yes, sir; I have responsibilities and authority, but 
[ have no machinery. 

Mr. Moss. All right, we will take it that Congress has been sufi- 
ciently generous in stafling your office so if you had to investigate 
you < ‘ould find someone whom you could assign the task. 

Mr. Decuert. As indicated once before, “Mr. Chairman, I would 
not think that in such cases as I may be called upon to do this, that 
I would necessarily or even customarily use people within my own 
office. The Government has in various places resources for investi- 
gation which are customarily used and which have been used, and 
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[ wouldn’t think that there would be many cases in which I would 
have to act at all, and in those few cases where I act, I would doubt 
that I would often, if at all, use my own group of people. 

Mr. Moss. You place upon each person within the Department of 
Defense, because you don’t require the stamp “For Official Use Only”, 
the rather onerous assignment of determining whether any material, 
whatever its nature, should be released. 

Mr. Decuert. Well, Mr. Chairman, I don’t agree with that. You 
and I approach it differently. ; 

Mr. Moss. If he releases something and superior authority deter- 
mines he shouldn’t have released it, and regards it as a leak, you can 
then investigate. You can call on whatever military investigators 
are available or you can call on the FBI to undertake the investiga- 
tion. Is that not a fact ? 

Mr. Decuerr. No, sir. 

Mr. Moss. You can’t call on them. 

Mr. Decuerr. You asked a question that had a number of ques- 
tions in it, and I had to answer “No” to the whole thing. 

Mr. Moss. Let’s go over it part by part, then. You can call on 
those agencies to investigate where a complaint has been made that 
material has leaked ¢ 


GENERAL COUNSEL INVOLVED ONLY IN SERIOUS LEAK 


Mr. Decnert. But your first question was whether, in the kind of 
matter you referred to, I would be involved at all, and my answer to 
that is “No.” I only am involved where there is a serious leak—a 
matter of serious moment. 

Mr. Moss. Would you give me an example—now remember, I am 
talking not of security, but of nonsecurity, administratively classi- 
fied, either as “For Official Use Only,” or in instances where supe- 
rior authority determines that it was not released for good cause 
found, 

Now, you do have the authority to investigate under your directive. 


GENERAL COUNSEL’S AUTHORITY TO INVESTIGATE NONSECURITY LEAK 


Mr. Decuerr. If the situation is deemed serious, I do have the 
authority to investigate. 

Mr. Moss. What would be a factor in determining seriousness ? 

Mr. Decuert. Well, I would think the importance and willfulness 
of the subject matter. 

Mr. Moss. Might it be because it did not constructively contribute 
tothe mission of the Department of Defense ? 

Mr. Decnert. I wouldn’t think so, no. 

I misstated myself a minute ago: I meant the importance of the 
subject matter, and the willfulness of the violation. 

Mr. Moss. But because it isn’t classified, now, and it is material 
within the Pentagon, someone says “sure, I can take care of your 
request on that,” and gives the information to the person who is in- 
terested. 


; He has the responsibility to justify that release if he is called upon to 
0 SO. 
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Mr. Decuert. Let me answer by a question that arose from one of 
your constituents—I assume with an entirely justifiable reason. 

A request was made for information with respect to plans for ap 
airbase. There was nothing classified about this, but under the map. 


dates of the Congress and general principles of fair dealing and com. } 


mon decency it was believed that this kind of information shoul 
not be given to one person ahead of another, because that person 
without any intention might gain an unfair advantage. 


So you will remember, sir, that that was refused, and I think you | 


agreed in the wisdom of that. 
Mr. Moss. I don’t recall the case. If you have it, I would be very 
happy to have it cited. 
Mr. Decuert. Well, I don’t remember, but I will find it and let you 
know. 
DENIAL OF INFORMATION ABOUT MATHER AFB 


Mr. Moss. Because I don’t recall making such a request. I do have 


knowledge of a request from a newspaper for information about the | 


plans for expansion of the Mather Air Force Base in my district, 
They had heard a great deal of conflicting rumors about plans of the 
Department of the Air Force. I asked for the information; it was 
denied; and to this day, I can see no justification for the denial. It 
was a matter of great community interest. There were subdividers 
wondering whether they should go ahead and construct homes in an 
area which might become a navigational area of noise I thought that 
the request was reasonable and the refusal unreasonable, and I am 
still of that opinion. 


Mr. Decuert. Well, I thought, sir, it was made clear in that case, | 


that it was felt that to publish this before the plans had matured | 


might lead people to buy something on the hope that there would be 


a development here, and then they would be seriously upset if it | 


didn’t develop that way. 


Mr. Moss. You are discussing the proposal on land owned by the | 


Air Force, merely extension of runways into a different direction. It 
would have a bearing I think, upon the request for funds before the 
House of Representatives. 

Mr. Decuert. Mr. Chairman, I find a letter dated April 26, 1956, 
addressed to you by Robert Tripp Ross, who was of course then 
Assistant Secretary for Public Affairs, which I think you accepted 
because there was no answer received. This letter dealt with this 
general matter, and described this type of information—information 
which was not marked “official,” which would naturally be released 
when the time came, but the release of which in advance would, as 1 
thought you agreed at the time—— 


Mr. Moss. You know, sometimes I give up in a feeling of frustra- | 


tion. 

Mr. Decuert. It is not wise to do that, sir. 

Mr. Horrman. May I ask a question there or would it interfere 
with your questions ? 


Mr. Moss. Go ahead. 
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LEAK OF LAND PURCHASE INFORMATION 


Mr. Horrman. Do you recall when it was charged that a Congress- 
man obtained information as to the development of some Federal 
project up the river, here, and then purchased several hundred acres 
of land ? 

Mr. Decuert. I read that in the newspaper, sir. 

Mr. Horrman. You didn’t know about that? 

Mr. Decuert. I knew nothing personally about it. 

Mr. Horrman. You don’t know who leaked the information to him 
which enabled him to make a real substantial killing as they call it? 

Mr. Decuert. I only know what I read in the newspaper about 
that one. It was not the Department of Defense that was involved. 
I may say that I had a request from my ex-law partner, who is a 
Senator of the United States, yesterday afternoon, for information 
about a proposed Navy action in Philadelphia, on behalf of a con- 
stituent, and he said: “I do not want this to be given out unless it 
is perfectly proper under all the circumstances, to be given out now.” 

1 do not know yet whether it will be given out. I talked to Secre- 
tary Gates last night about it. 

Mr. Horrman. That is one of the abuses; is it not? 

Mr. Decuerr. Yes, sir. 

Mr. Horrman. There is always someone wanting advance informa- 
tion so they can make a profit. 

Mr. Decuert. I think though, as you indicated, there may be al- 
ways someone. I believe in human nature enough to know that they 
are darned few. 

Mr. Moss. After the plans are made, it is probably true that the 
quicker the information is public property the less opportunity there 
is for someone to make an improper dealing in it. 

Mr. Fascetu. Isn’t it true that someone holds the title to all real 
estate ? 

Mr. Decuert. I suppose that is true. It may not be true of some 
of this land at the South Pole. I don’t think we have established 
who has even sovereignty over some of that land, much less who has 
title to it. 

Mr. Moss. I get a request for information. How can I be sure that 
anything I have I can give out without determining first that I have 
a good, sound defense in case anyone should call me to account for it 
alittle later? 

Mr. Decuerr. Mr. Moss, let me answer this way: I do not know 
whether you, sir, are a lawyer or not. 

Mr. Moss. I am not. 


DISCIPLINARY ACTION 


Mr. Decuert. Mr. Fascell and I are lawyers. Those of us who are 
lawyers have spent our entire lives dealing with privileged documents, 
most of which have a relation to the private affairs of clients. I don’t 
think our employees or we ourselves suffer from lack of sleep on this 
subject, as you yourself have indicated, sir. No one in the Pentagon 
is going to jail for release of nonsecurity information in violation of 
these directives. 
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You have indicated that this investigation business may be terror. 
izing. 

Mr. Moss. No. I think now you are using harsh and necessarily 
contorted interpretations of my words. , 

Mr. Decuert. You will remember Admiral] Fechteler at the lag 
hearings before you said that if a person who was his adviser turned 
around and went out and broadcast to the public confidential com. 
munications between the two, he would fire him. 


NECESSITY TO DEFEND RELEASE 


Mr. Moss. You are talking about something much more limited thay 
what I am talking about. I asked the simple question: What can an 
employee give out, under the new directives, without feeling first 
that he must prepare a good, strong defense in advance, in case he is 
called upon to account for letting it out ? 

Mr. Decuerr. I think the tone of both directives indicates that the 
person should approach this with the idea of giving out all that can 
be given out—and he is put on warning only that there are certain 
areas where doubt may exist. Now, in dealing with that question, he 
is supposed to have commonsense. He wouldn’t be an employee in an 
important position at whatever grade he may be unless he has reagon- 
able commonsense to carry out his undertaking. If the paper involved 
something of substantial moment, he can tell whether it is preliminary 
in nature; he can tell whether it gives out confidential information 
about someone’s personal affairs. 


EMPLOYEE ASKS HIS BOSS 


Mr. Moss. Well, supposing he is very competent 

Mr. Decuert. It is not to hard for him to tell that there may be 
a question here. If there is a question, he asks his boss. That is the 
way life is carried on, it seems to me. 

Mr. Moss. That keeps going up until someone decides affirmatively 
that he has found a good cause for permitting it to be released. 

Mr. Decuerr. If a question arises, that is the process. But in the 
vast number of cases, no question will arise. 

Mr. Moss. I am not charging nor have I charged that you are sit- 
ting on all information about government. But it is my very firm 
conviction that these directives aim toward a more restrictive policy 
because they place on each person the need not to find a reason why he 
can or should release. 

Mr. Decuert. Well, the reason I said yesterday that I felt—— 

Mr. Moss. And people, being cautious, particularly when their jobs 
may be at stake, tend to buck decisions on up to someone else. It is 
much easier to let the other fellow decide, if you are going to be held 
accountable, than it is to stick your neck out. I think that the whole 
emphasis here is to make certain that you know what you are doing: 
that you can justify it fully: that youn can defend yourself before you 
say anything to anyone for publication. 

Mr. Decuert. Are you asking me a question in that, sir? 

Mr. Moss. If you would like to comment, there was a question and 
there was a statement. 
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Mr. Decuert. The reason I said yesterday I felt you had through 
some medium come to the wrong approach to this was the kind of 
statement you have just made, sir. 

Mr. Moss. Would you point out to me, Mr. Dechert, where I am 
wrong ‘ 

Mr. Decuertr. That is what I am going to do very briefly. In all 
human life, we have to deal with this type of problem. I have found 
the type of employee in the Pentagon extremly high for loyalty and 
for good judgment. I find no lack of willingness to accept responsi- 
bility. I find the same approach to things I found in my own law 
office, and the same type of approach to things I found in Penn Mu- 
tual Life Insurance Co., where I had been head of the law depart- 
ment for 30 years before I came down here. 

People are willing and able to carry on. Here we have directives 
which indicate to them the intention. They can fall back, if they make 
a mistake, on the general statements in these directives that we pro- 
pose to make things public, unless there is a good reason not to do so. 

Now, when you say you look behind that and believe this is all a 
part of a giant conspiracy to cover up, I think you have swallowed 
the wrong approach to it. 

You can find this same thing argued by the great men of the day 
in Cleveland’s administration, when we actually had the reverse of 
our present political situation. We then had a Democratic President 
and a Republican Congress. 

As you will remember, sir, this question we have discussed today 
was for 2 weeks debated by the greatest men of the country in the 
Senate of the United States. Things were said much more harsh than 
you have said. Things were said on the other side with such vigor as I 
have tried to put into what I believe. 


RESTRICTIONS DID NOT ORIGINATE UNDER THIS ADMINISTRATION 


Mr. Moss. Let me make this point very clear: It has not been the 
position of the chairman nor of this committee that the problem 
we are dealing with originated under this administration or is neces- 
sarily any worse under this administration than it was under Mr. 
Truman or Mr. Roosevelt or Mr. Hoover, Mr. Harding, Mr. Wilson, 
or any of the rest of them. 

Mr. Decuerr. Mr. Madison, or Mr. Washington. 


HISTORICAL PRECEDENTS DO NOT JUSTIFY WITHHOLDING 


Mr. Moss. But we think it has reached the point today, and this 
apparently was the judgment of the Congress, where it requires a 
careful review. The fact that things have historically been with- 
held doesn’t mean that practice is justified or that it is good policy 
for public business. 

You talk about the fact that not being an attorney maybe I do not 
appreciate this matter of privileged documents. Well, here I think 
that all of us have a client and that is the public. When we say to 
the public that you can’t know about this, then we have the responsi- 
bility of making a good, clear finding that it is not in the public 
interest to make it available. I think the emphasis must be on that 
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finding rather than the one of trying to find an excuse for making jt 
available. 

Mr. Decuert. I am wholly in accord with that, sir. We have ap. 
proached these directives in that spirit, and I think the study your 
committee has made has made a real contribution toward this subject, 

Mr. Moss. We certainly hope it has and that it will continue to 
do so. 

Mr. Decuerr. I am sure it will. 

Mr. Moss. Mr. Snyder, I appreciate the fact that you have just 
taken over and I know that you were disturbed by my statement 
yesterday. I have tried now to give my reasons for feeling as I do; 
you are now going to have much of the responsibility for the policies 
on information in the Department of Defense. 

You come there with an excellent background in trying for many 
years of your life to get the news to the people. 

Mr. Snyper. Thank you, sir. 


Mr. Moss. I think it has been generally agreed that you have done | 


a good job. I read the Senate hearings on your confirmation, and 
I heard little if any criticism of your performance either at the 
White House or prior to coming into Government. 

What is your feeling about the force of these directives, taking 
just the text before you? 


FURTHER STATEMENT OF MURRAY SNYDER, ASSISTANT 
SECRETARY OF DEFENSE 


CALIBER OF MAN MORE IMPORTANT THAN DIRECTIVE 


Mr. Snyper. I would say, Mr. Chairman, as Mr. Dechert said some 


moments ago, that the piece of paper which governs the operation of | 


the Department is not as important as the caliber, integrity, the good | 


intention, the good judgment, and the honesty of the men entrusted 
with the job of doing it. I would add that it isn’t enough to have 


a man at the top who happens to be in my position or that of Mr, | 


Allen, who has good intentions. It is important to see that the 
various offices—and there are a thousand of them that I haven’t even 





begun to get in contact with directly—understand what you are try- | 


ing to do. 

So that this directive, with its clear definition of policies of maxi- 
mum information to be disseminated, a policy which President Eisen- 
hower on a number of occasions has enunciated, it isn’t enough to 
put those on paper, nor is it enough for us to reiterate them here. 
These policies have to be personally transmitted by paper and ad- 
dressed to people who are responsible and to a lot of other people whe 
have no information responsibility. We have been doing that, Mr. 
Chairman. I could spend some time, here, describing the work we 
have been doing in the past 3 weeks and the initial step taken before 
I arrived on the scene, which was to divorce from the Office of the 
Assistant Secretary for Public Affairs all responsibility for dealing 
with the Congress. 

Not that they are less important; they aren’t. They are important 


enough to justify the full time and attention of a top assistant to the 


Secretary. They have that. 
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So are the public affairs problems—not just dealing with the press 
but with the public agencies with which this office has contact, so are 
they deserving of a maximum of attention and that is 7 days a week, 
around the clock. 

We have been applying ourselves to that. The office is in the process 
of change. As you know, we have this new office of declassification 

licy under it. The entire emphasis is keyed to what you just re- 
ferred to—which is my concept of the business of putting out the news. 
Since I went to my first newspaper job with a daily paper in 1928, 
[have spent far more time thinking of how to get the stories out, out 
of public and private sources and files and into the papers, than I have 
of how to sit on a story and prevent publication. 

One thing I have acquired, in 4 years of service at the White House, 
is a sense of responsibility to the line of demarcation. I had some 
of it before, but I think I have considerably more now—which dis- 
tinguishes between the information which is not in the interests of the 
national security to put out—that is in a classified pile—or the infor- 
mation which will be categorized as “For Official cs Only,” which 
may come out ultimately—much of it does—and the information which 
we gladly supply at the request of a newspaperman, or we put out on 
our own volition. 

Mr. Moss. Now, you are going to have in your office, the Office of 
Security Review ? 

Mr. Snyper. It is there now. 

Mr. Moss. That is there in your office, now. 

You are going to be called upon to review speech material or texts 
for even the Secretaries of the military departments? 

Mr. Snyver. Yes. 


POLICY AND SECURITY REVIEW 


Mr. Moss. You will review them on two basic criteria, those of 
security and policy. In the review for policy, the speech, we will say, 
of the Secretary of the Air Force, how far do you feel it proper that 
he be censored in his reporting to the public? 

Mr. Snyper. Mr. Chairman, of course, the Office of Security Review 
handles many thousands of documents each year, and they have a re- 
sponsibility for reading these carefully. However, the authority of 
this office, as I read these directives, flows from my office. 

If there is a security question concerning material in a speech, in a 
report or something else which comes through that Office of Security 
Review, they bring it to Mr. Allen or to me, unless it has been clearly 
defined many times before that the material should not be printed, 
that it is classified and it is security material. 

If there is ever any question concerning other material for reasons 
of error in fact—and these happen—or for reasons of conflict between 
the views of the speaker and the established policies of either the- 

Mr. Moss. Now, let’s stop right there. That is the one that con- 
cerns me very greatly. 

I assume that the President selects with extreme care, well quali- 
fied men to serve as the Secretaries of the Navy, the Army and the 
Air Force. 

They are men of ability, and I assume men who take their office 
with great seriousness. 
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Shouldn’t the American public know candidly ther views eye 
though they might be in conflict with an eatabtiabed policy ? 

Mr. Snyper. You didn’t permit me to finish my sentence, Mp, 
Chairman. I know you didn’t realize it, but you raise the question, 
of do I censor anything for policy. Neither are I, nor the office of 
Security Review, Mr. Allen or anyone in our office are censors ¢ 
anyone. If we are asked to read a speech, a document or a repor, 
we read it in its entirety. The word “censor” would imply that w% 
take a pencil and say to anyone, “You can’t say this.” 

We don’t. 

Mr. Moss. Let’s say “modify.” 

Mr. Snyper. We don’t touch it, Mr. Chairman. 

You raised the question of a Secretary or an Assistant Secretary 
or perhaps an admiral. 

We don’t modify his language. If we find a conflict between what 
has been said—and sometimes you know these are speech drafts 
which have not been reviewed ‘in anything like their final form 


Sometimes, they are written—a report might have been writte| 
months or weeks before the current time when I look at it, or when f 


someone else looks at is. 

There are conflicts in fact. There might be conflicts between what 
is in a report, and action by the Congress on a budget or appropris. 
tion. To be specific, you raised something vesterd: ay which is an 
excellent example of where the review for policy or lack of policy 
is an important responsibility of our office. 


It is far more important than merely having to deal with speeches | 


because we deal with those things actually involved, and I think the 


language is clear through these ‘direc ‘tives, we consult, we coordinate, 


we discuss, and we collaborate on things wherever possible. 


DENIAL OF CENSORSHIP 


We don’t censor and we don’t tell anybody who makes a speech | 


what they should or should not say. 
Of course, there have been no conflicts, although I have looked at 
a ee of these things. But if there ever is, the Secretary in 
wre if he says: “I feel I have a duty to say this,” I'll tell him he 
“an ites ays appeal over my head to the Secretary of Defense. Ant 
if he is not. available, the Deputy Secretary who carries the same 
authority. 


SATELLITE LAUNCHING 


Counsel for the committee yesterday raised the question of the 
launching of the satellite. A speech was made last Friday night by 
the admiral in charge of naval research. (See exhibit IV.) The 
speech was a formal speech. There was nothing in the speech that 
aroused the particular interest of the newsmen but in a question and 
answer period thereafter he expressed a personal conviction—or 4 
personal opinion—that there should be no press coverage of the 
launching of the earth satellite tests or the launching of the satellite 
and he gave some reasons which were personal. 

The news stories implied that he was either reflecting or making 
official policy. That is a policy with respect to one of the most 
important scientific projects in recent history. Some of the newsmel 
who have been discussing it with us call it comparable to Columbus 
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voyage. That may be an exaggeration. But his remarks were sub- 
ject to this interpretation that he was advancing a policy heretofore 
unspoken by anyone at the Pentagon. 

[understand you made ac omment immediately—you probably were 
called by a ne wsman—— 

Mr. Moss. I was besieged with calls from newsmen. 

Mr. Snyper. You might not have been advised of the exact context 
of his comments but your remarks were understandable. 

If this personal opinion of his had been in his speech, we would have 
told him of the immediate implications of it because as a matter of 
fact since January, the very involved subject of how you cover the 
launching of a satellite from a highly classified base has been under 
study by Mr. Allen, the Chief of Naval Information and the Air 
Force information people. 


SECURITY RESPONSIBILITY 


They have been down to the base in Florida where this thing will be 
launched. The ‘y examined every aspect of it. As you know, they have 

a responsibility not just to mi ake something public but to protect the 
ind installations. There is tremendous security responsibility. 

Admiral Bennett’s responsibility was to see that nothing that hap- 
pened there would jeopardize the security of the country. His re- 
sponsibility is not to facilitate press coverage. 

He expressed an opinion after whic -h—later in the day, after I had 
due consultations with the appropriate people in the Air Force and 
in the Navy, which have joint responsibilities—I issued a statement 
which the President quoted to some degree yesterday in his press con- 
ference. He was asked about this apineehamalbeds that this historical 
event would not be covered. He said, “Murray Snyder just made an 
announcement at the Pentagon that they are going to work this out.’ 

What I said was, as clear as I could make it, that the satellite would 
be launched from this highly classified installation and therefore be- 
fore press coverage of either the tests or the actual launching was ar- 
ranged, extensive preparations must be made to safeguard the 
security aspect of all projects. 

That means the other projects in the vicinity on which the fate of 
this Nation may depend, which are top secret. And I said I am con- 
fident this can be done. 

With respect to the other comment that perhaps the scientists might 
be impelled to move faster than they would normally do, I said of 
course the people responsible for the successful launching would set 
the date. 

That is a perfect example, sir, of the operation of reviewing official 
statements made in all innocence, candor, and honesty and with the 
best of intentions by an official concerning something which is of great 
public interest, but which can be misinterpreted. 7 just don’t know 
how else it would be done. 





SECRETARY QUARLES AND OSR 


Mr. Moss. I had more in mind the matter which was reviewed last 
November by the committee, of a difference of opinion between the 
then Secretary of Air and the Office of Security Review. (See page 

69222—_57—-pt. 9-6 
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1922, subcommittee hearings, November 13-15, 1956, pt. 7, Departmey| 
of Defense, 2d sec.) As I understand, Secretary Quarles finaljy} 
bowed to security review. He was not at all happy in so doing. if 
felt that his statements as originally contained in the text were th 
proper statements. That is the information as it was reported to this} 
committee and we undertook to try to verify it. 

Mr. Snyper. Was that classified information, sir? 

Mr. Moss. No. It was not on classified information. I think it» 
flected opinion and contained a statement by Soviet Minister Zhukoy | 
It would not be your intention to try to impose that sort of require. 
ment upon a service secretary ? 


ASSISTANT SECRETARY TALKS FOR THE SECRETARY 


Mr. Snyper. Mr. Chairman, I don’t know the circumstances, |} 
have had consultations with several of the service Secretaries. I ay 
a consultant to them. I can’t look into the future to see what th 
possibilities are of a conflict on what is broadly described as a policy 
matter. I know that I will not seek to impose my judgment on om 
of the service Secretaries arbitrarily, even though I have delegated ty} 
me the right to talk for the Secretary of Defense in this field whenit 
comes to an important matter which would come to my attention, 
But if there ever arises such a situation where the Secretary of the Air 
Force or a Secretary of the other services says, “I insist this goes in’ 
I would take it to Mr. Wilson. Not for any other reason than to mak 
sure that he realizes I am not being arbitrary, and Mr. Wilson is th 
final word. 

Mr. Moss. I want to ask you the same question I asked Mr. Dechert, 
In view of the fact that we have this category of “For official uw 
only” and then everything else is for good cause found, what infor 
mation just as a matter of routine can be handed out by—not neces 
sarily the absolute top echelon at the Pentagon—but we will say by 
the second echelon of officials without their first determining ver} 


clearly that they can justify fully the release of the information! | 
They have to justify the release now. I think that is the wrong en- 
phasis. I think that the withholding should be justified rather tha 
the release. 

Mr. Snyper. You are excluding now anything in the security fieli, 
anything classified ? 

Mr. Moss. Yes. 

Mr. Snyper. I just wanted to be sure that I understood that. 

You are asking me a very broad question and it would take m 
weeks to answer it because I would have to get the clippings of the 
many, many stories that appear each day and which originate in th 
Pentagon. Some would say that Admiral So-and-So said something 
and some don’t. 

Mr. Moss. The important question there, Mr. Snyder, is whether 
good cause was found. Is there any information that as a matter 
routine can be made available? 

Mr. Snyper. Of course, there is. 

The real question should be, What have we denied or what ar 
we in the habit of denying when the question is asked ? 

We put out a very limited number of announcements in a relea® 
form that originate from us. There should be more. 
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things I am trying to stimulate is an awareness by the people down 
the line in the offices that when something happens there that they 
consider news, they shouldn’t wait for somebody to come to them 
but they should generate it. 

Mr. Fascett. “Mr. Chairman, could I inter rupt to answer that ques- 
tion: Isn’t it obvious, Mr. Snyder, that since the Department of 
Defense is the owner of all the information, that only they will know 
what they have withheld ? 

Mr. Snyper. No. 

Mr. Fascety. Do vou think I would know what you have withheld ¢ 
Mr. Snyper. Well, the reporter who has asked for something knows 
whether it has been given to him or not. I don’t know what has been 
withheld by the Army, unless I am told by a reporter, and they will 
come around. They have no hesitation about asking for information 

that they think they are entitled to. 

Mr. Mircuety. Do you keep a record of those requests ? 

Mr. Snyper. I have a record of a number of such requests, and 
appeals to me. There haven’t been very many. 

Mr. Mitcuert. Is there a standard operating procedure at the 
Pentagon when a reporter makes a request ? 

Mr. Snyper. You didn’t finish your sentence. Is what a standard 
operating procedure ? 

Mr. Mircnetit. When a reporter makes a request for information, 
is it logged in, in other words? 

Mr. Syyver. Well, Mr. Mitchell, I think you are oversimplifying 
this. If Assistant Secretary McNeil, the Comptroller, the best. in- 
formed man on defense finances in Washington, he has been there 
10 years or more walks down the hall during budget time, and he meets 
a reporter—he might meet 6, and be asked, “What is the figure fer 
this year; is it so much ? 

He doesn’t anwser those questions and neither does he make a report 
tous that Mr. Baldwin of the Times or Mr. Hopkins of the Baltimore 
Sun asked a certain question. 

So there are many, many questions which are asked. Reporters 
are fishermen. I have been one for many years. You hope you will 
get an answer, and you try. You don’t have much prospect. 

Mr. Mircnent. I wasn’t referring to that type. I was referring to 
the type where a reporter is asked by his paper to look into something, 
for example. 

Mr. Snyper. Such as what ? 

Mr. Fasceti. May I take an example: Do I understand your press 
statement with respect to the satellite, Mr. Snyder, that if and when 
the proper security regulations are met and preparations which are 
adequate are made, that all newsmen and other media will be invited 
to the launching ? 

Mr. Snyper. There you see you are asking me to make policy now. 

Mr. Fascers. Is that a fair inference from your statement ? 

Mr. Snyper. No, sir. 

Mr. Horrman. Mr. Chairman, just a moment. 

I noticed in reading the transcript of yesterday’s proceedings that 
there were omissions of a question here and there, and my conclusion 
was.that it was because two of us talking at once. That is what we 
have just now. The reporter certainly can’t get what is said. 
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Mr. Snyper. If you will finish the question I will be glad to answe § 






































it, 

Mr. Horrman. I would be glad to have it, if possible. 

Mr. Moss. I think certainly that the point of order that the questions 
be put in an orderly fashion is well taken. 

However, Mr. Fascell has the floor and is directing his questions t 
Mr. Snyder and if there is a tendency for two to be talking at once,] 
think that it is just a mater of custom that the member asking the 
question controls his time and the witness should respond to the ques. 
tions. If he feels he is not being treated fairly he can protest to the f 
Chair. 

Mr. Horrman. Mr. Chairman, I wasn’t criticizing at all. I just 
wanted a better record. 

Mr. Moss. We want the record to be very clear and complete. 

Mr. Fascexu. I am willing to give the witness a chance to say as 
much as he wants to and qualify his answer in any way or modify it 
as many times as he likes. 

Now I am misdirected, am I not, Mr. Snyder, if I draw any infer. 
ence from your press statement with respect to the launching of the 
satellite ? 

Mr. Snyper. May I just restate what I said, that applies to my part 
in it. Before press coverage of either tests or the actual launchi 
of the satellite is arranged, preparations must be made to safegall 
the security aspects of all the projects. 

I am confident this can be done. 

Now in covering a launching of a satellite, or, say, take these 
atomic tests, each one is handled differently. The circumstances are 
different. 

For instance, the press representatives of foreign hostile countries, 
or potentially hostile countries are not invited. 

Mr. Fascetu. That sounds reasonable. 

Mr. Snyper. That is right, but you said “all” press, Mr. Congress- 
man. | 
IF SECURITY PERMITS, PRESS WILL SEE SATELLITE LAUNCHING 






Mr. Fasceti. I will rephrase that: If these arrangements you ar 
talking about are made, is it correct to infer that press coverage will 
be given ? 

Mr. Snyper. You bet your life. That is what Iam here for. Press 
coverage. 
Mr. Moss. Mr. Hoffman-——— 


NO FIXED RULE FOR DISCLOSURE IS JUSTIFIABLE 






Mr. Horrman. I wish to go back to that question of whether or not 
someone in the Department must finally make a decision as to whether 
the information should or should not be given out, and on page 41 
of yesterday’s stenographer’s minutes I find a quotation from a Sw- 
preme Court decision that was read. The part that I wish to refer to, 
is this: 

We believe no fixed rule with respect to disclosure is justifiable. 


Now isn’t that conclusion the only one we can make when we at- 


tempt to write rules about what information shall be given out? 
Mr. Snyoer. I believe so. 
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Mr. Horrman. That each case must depend upon its facts and 
circumstances ? 

Mr. Snyper. Well, sir, that is each new case, but if there are es- 
tablished procedures, if the man in a certain office has been answering 
questions concerning certain subjects for 10 years, he won’t have to 
review each case on its merits, if they fall in a pattern. And that 
happens frequently. There are certain things which recur time and 
time again. 

Mr. Horrman. In that Supreme Court case referred to, the question 
was whether conviction should be affirmed or reversed because the 
Government had failed or refused to disclose the identity of one of 
the individuals who was present when it was charged the violation 
occurred. 

NLRB AGAINST TRUCKERS 


Now my attention is called—well, through the press, as a matter 
of fact—to another decision that was handed down on April 1, 1957. 
It was No. 103 of the October 1956 term, National Labor Relations 
Board against the truckdrivers. 

In that case, a multiemployer association had called a lockout where 
the union had struck one member’s plant and the court finally held 
that the lockout was justifiable. 

The National Labor Relations Board to which the decision was 
referred had made a like decision but the circuit court had overruled 
the Board and the court said that, in view of the fact that there was 
a difference of opinion with courts of appeals of other circuits they 
took jurisdiction over this case and they came up with this statement : 

The ultimate problem is the balancing of the conflicting legitimate interests. 
The function of striking that balance to effectuate national labor policy is often 
a difficult and delicate responsibility, which the Congress committed primarily to 
the National Labor Relations Board, subject to limited judicial review. 

The court of appeals recognized that the National Labor Relations Board has 
legitimately balanced conflicting interests by permitting lockouts where economic 
hardship was shown. The court erred, however, in too narrowly confining 
the exercise of Board discretion to the cases of economic hardship. We hold 
that in the circumstances of this case the Board correctly balanced the con- 
flicting interests in deciding that a temporary lockout to preserve the multi- 
employer bargaining basis from the distintegration threatened by the union’s 


strike action was lawful. 

The Supreme Court overruled the opinion of the second circuit 
court of appeals and it occurred to me as I read those two decisions 
that the situation in the departments was almost the same. 

That while the Congress can write rules and the departments make 
regulations, finally it comeg down to the situation where it is the 
responsibility of whoever may be in charge at the top, to balance the 
equities. That is to say, while the Constitution says that we have 
a free press and free speech, the courts sometimes qualify that right. 

ey say we can’t say what we want and we all know we can’t. We 
know that the press can’t print everything it wants to because there 
are certain police regulations which apply. 


CAN’T WRITE RULE FOR EVERY SITUATION 


Now isn’t it true that when we attempt to write a general over- 
all rule about what shall or shall not be given out, we run into a 
situation where it is just impossible to do that? That is to say 
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neither the Department nor the Congress nor you yourself can Write 
a rule which will apply to every situation which may arise. 

Mr. Snyper. I would think that is correct, sir. 

Mr. Horrman. Then, when a specific situation comes up, you 
just have to balance the right of the public to know, against the 
right of the Government to be secure. 

Mr. Snyper. I think that is correct, sir. 

Mr. Horrman. I just wanted to c ite that other case because it was 
in line with the one cited by cousel here yesterday. 

That is all, Mr. Chairman. 

Mr. Moss. Mr. Fascell. 


ATTITUDE IMPORTANT 


Mr. Fasceri. Mr, Chairman, I might add that I agree with my 
colleague very thoroughly, and I think the important thing has been 


said many, many times. It is to create a climate, attitude or desire | 


on the part of the people who are operating in the balance of the 
equities to do what they can to make as much as possible available 
Mr. Dechert has stated that that is his purpose. Mr. Snyder has 
stated that that is his purpose. I certaintly believe everything they 
have said. 

Mr. Horrman. Then how can they determine this question, which 
I understand we are talking about now, as to whether the pres 
should be permitted to see the launching of this missile? 

Mr. Fascetx. That has already been settled because Mr. Snyder 
said if proper security preparations can be made, there will be pres 
coverage. 

Mr. Horrman. If proper security 

Mr. Fasceix. Well, they have to have an out somewhere, just in case, 

Mr. Snyper. There has been one trip made down there by Mr. 
Allen and others. I am going down there shortly if I can get away. 

Mr. Fascet. I would like to go with you. 





Mr. Synper. We won’t be there very long. We will talk with | 


some other people who have studied the safety precautions that have 
to be made, the number of the press, positioning and so forth. 


DIRECTIVES BEAR ON ATTITUDE 


Mr. Fasceii. Gentlemen, I assure you our discussion of these mem- 
orandums, directives, and other regulations are held because of the fact 


that they would bear upon the attitude of the individuals i 


with this responsibility. We recognize the fact that somebody 
to use good judgment and balance off the equitities. The question i8 
whether or not in attempting to do that, the directives under which 
he operates would cast him in one shadow or the other. That is the 
purpose of the review of these documents. 

If you start out, as an example, with a theory that—and I believe it 
has been stated somewhere—as much information as possible which 38 
not classified under Executive Order 10501 shall be made public. 
Start out with that premise. Then you go on and say, “Except,” and 
you list all the specific exceptions. And then whe you do that and 

say : “However, without limitation,” and you reserve “»i-, yourself the 
right to determine the limitation, then your initial bk .-.d policy has 
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nomeaning. Because what you are saying, what you are giving with 
one hand, you are taking back with the other. 

This would appear to be the case. Iam not saying that it is. There- 
fore we are exploring for the record to get you gentlemen to put on 
che record exactly the extent, the amount of interpretation you can 
logically place on your own directive. 

Tf I draw a wrong inference it could be my own miscalculation. It 
could be my own faulty logic. 

If, on the other hand, the language lends itself to this eee - 
tion, it is better to decide or try to determine now whether or not it 
does lend itself to that type of interpretation. 

Mr. Decnert. Since Mr. Fascell has been looking at me during this 
question, may I briefly reply to it? 

Mr. Fascety. I would be happy to have you respond. 

Mr. Decuert. Mr. Fascell’s point was particularly directed at the 
fact that there are as many as 10 examples given in directive 5200.6, 
under IVC. It is on page 25, as you have had your copies marked. 

In order to point out the conclusion I think Mr. Fascell drew is 
perhaps not valid, I want to indicate to you, sir, that most of those 
examples originate in acts of Congress or in the Canons of Ethics of 
the American Bar Association, or in Supreme Court cases, and we felt 
it essential to indicate those. Not all of them are in those categories, 
but there are several that are. 

Mr. Fascetit. Mr. Dechert, I would hate for the record to show that 
you charged me with an invalid conclusion. I haven’t made a con- 
clusion. 

Mr. Snyper. Mr. Counsel, you asked if we kept a docket of ques- 
tions asked. W don’t, but where a re porter established—a Pentagon 
reporter has a complaint because he asked for certain information 
and it hasn’t been forthcoming, or it is being reviewed as to whether 
it should be issued, he doesn’t hesitate to come in. 


REQUEST FOR UNCLASSIFIED MANUAL 


For example, since I have been there, one example was that of a re- 
porter who asked for a certain manual which was on the unclassified 
list. 

However, it dealt with an extremely sensitive weapon. The one ex- 
pert in this special weapons field said to me— 

There is no reason why he should have it. This manual is printed for the use 
oftechnicians in the field. Thousands of them will have to use it, but it is not 


printed for publication. I don’t think there is much intelligence value to it or it 
would have been classified, but I don’t think you should give it out. 


SNYDER RELEASES MANUAL 


There was a long go-round about - Meanwhile, this reporter 
waited. I decided he would have it. I said he would have to look at 
it in the office ; he could have it as ‘ety as he wanted to, but not to take 
it out of the building. That was not for public printing. It was 
intragovernmental document. 

He read it and sent me a one-line note: “Thanks for a revival of 
good sound judgment and promptness.” 
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A very small matter, but an indication that he wasn’t stopped fy | 
whimsical reasons or because someone was afraid to put it out. A 
press office puts the news out without fear and without favor. 

Sometimes these things are in conflict. For instance, you can’t gir 
a single reporter, just because he asks for it, a piece of news whid 
may be in the making, but which is going to be announced _publiey 
within 24 hours or 48 hours, as it belongs in the public domain. Thi! 
would be favoring him and certainly wouldn’t be acceding to the preg 
demand that we put out everything across the board with equal | 
opportunity. 

Mr. Fascerti. Before we leave that one, Mr. Chairman, may ] 
inquire } 

Mr. Moss. Certainly. You have the floor, Mr. Fascell. 

Mr. Fascet.. Mr. Snyder, does it occur to you that perhaps some. | 
thing here could bear looking into when it became necessary for who. 
ever wanted this manual to have to come to you to get it? 

Mr. Snyper. No, sir. 

Mr. Fascetx. It doesn’t occur to you that anything here bears look. 
ing into? 

Mr. Snyper. The reporter knew that this manual applied to, 
highly sensitive weapon. He was perhaps testing the applicability of 
these directives. 

I didn’t make this judgment on my own, you see. I checked with | 
everyone in the Pentagon with a responsibility: The Department of 
Defense, the proper service department, the technical people, and1} 
would do that in each instance. I wouldn’t permit a decision to ke 
made on the judgment of a civilian like myself where there was a poss 
bility of impairment of the security of the country. 

Mr. Fasceni. Let’s analyze that for a moment. To whom was the 
request made? Where in the line of command did the reporter hit! 

Mr. Snyper. Initially ? 

Mr. Fascetz. Yes. 

Mr. Snyper. The Office of Public Information. One of the offices 
in my jurisdiction. 

Mr. Fasceiui. This was unclassified information? That is, it was 
pot classified under Executive Order 10501 ? 

Mr. Snyper. That is correct. 


MANUAL NOT CLASSIFIED ADMINISTRATIVELY 


Mr. Fascety. It was not even classified administratively ? 

Mr. Snyper. That is correct. 

Mr. Fascetn. But whoever it was who was working in the Office of 
Public Affairs, felt that he could not himself take the authority to 
release this information, under existing directives. And yet when you 
checked it out, you released it. 

Mr. Sxyper. This was a field manual not immediately available in 
this press office for issuance. He had to send for it to the office of the 
weapons experts. A rather high echelon office. 

However, everyone in this office knew the sensitiveness of the 
subject. 

Mr. Fascetu. In other words, you were being cautious ? 
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Mr. Snyper. When you are dealing with the security of the country 
that is the only way to be. You can’t build up the haystack after you 
have tossed a match into it and it is gone. 

It was only a matter of consulting with a few people but this manual 
might have ‘been classified if it were to be used only by a handful. 
There is always that possibility that there was a mistake made. 

Mr. Fasce.u. In other words, what you are telling me then is that 
itis the responsibility of your Office to review all nonclassified material 
to determine whether or not it should have been classified in the first 
instance ¢ 

Mr. Snyper. No, sir; that isn’t so. 

Mr. Fascetn. Then { misunderstood what you are trying to tell me. 

Mr. Syyver. This was a field manual applicable to a highly sensi- 
tive weapon. That wouldn’t be true if it was a report on last week’s 
require! nent. 

Mr. Fasceiti. What do you mean when you say you just can’t take 
the chance? Here is an unclassified field manual that doesn’t fall 
within the limitations of the Executive order. It wasn’t classified by 
the originating department in the first instance. Yet a request comes 
to your office, and you say the attitude is that you just can’t take a 
chance. Well, I can understand the caution and the superabundance 
of care, but that is just the very point we are making. What is it that 
would require or makes a necessary for somebody in your Office down 
in the lower echelon to say: “Well, I just can’t take a chance on this 
one. I’ve got to pass it o to combed else, who w = then check with 
the Weapons Branch, with the Army and the Navy and the Air 
Corps and the 1 retary of Defense and maybe the President of the 
United States.” I don’t know how far these things go. That is just 
the very thing we run into every day which you say “doesn’t exist. 

Mr. Snyper. We don’t run into that every day. I don’t know if 
you do. When Executive Order 10501 was ‘issued, a great categor Vv 
of field manuals theretofore restricted—labeled “Restricted”—were 
declassified. Probably, if that old category still existed, this one would 
have been restricted. I don’t know. There was no indication that 
this thing should be given or shouldn’t be given, but a prudent officer 
responsible for the possibility of putting out security information 
should have made a check. 

Mr. Fascett. You think, then, it is good policy that, if a request 
is made for any field manual—I don’t ‘know what they call them in 
the Navy and the Air Force, but any of the manuals—this same 
policy ought to apply ? 

Mr. Snyper. There, again, you come to a case basis. If it was a 
field manual on the care and cleaning of the Colt .45 which might 
have been written 20 years ago, I would s say of course not. If it is 
a modern weapon associated with our buildup for the defense of this 
country, it is a different situation. 

Mr. Fasceri. Then we do have the situation where even though 
you have a document, or a manual to be more specific, which is not 
classified under the Executive order and which was not in the orig- 
inal instance administratively classified in any way, you believe that 
it would be prudent to review in your Office whether or not the 
manual or the document should be released ? 
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Mr. Snyper. May I answer it this way 
Mr. Fascetxi. And take each case on its own merits. 


POSSIBILITY OF ERROR 


Mr. Snyper. Suppose this thing should have had a classification, 
Suppose, through an error, it had been left off. There would bh 


small solace for me if this thing were an extremely vital piece of | 


information and it became public, even though there was no crime 
because of the absence of the label. 

Mr. Fascet. I agree with you thoroughly, Mr. Snyder, and that 
puts you in the position, then, of having to review every piece of 
information. 


NOT NECESSARY TO REVIEW ALL UNCLASSIFIED INFORMATION 


Mr. Snyper. I don’t agree with you, sir. 

Mr. Fascety. I mean if you are going to adopt this philosophy, 
and I agree with you there is small solace if you find out you have 
released | something which should not have been released in the first 
instance. This makes it necess ary for you, if you are going to do 
your job right under this philosophy, to review every single : matter 
to determine whether or not you want to release it. 

Mr. Snyper. What would you have done in that situation, sir! 

Mr. Fasceti. With respect to this manual ? 

Mr. Snyper. Yes, sir. 

Mr. Fascetu. If I was in your position ? 

Mr. Snyper. Yes, sir. 

Mr. Fascetx. I am not sure what I would have done, but I think 
I probably would have wound up releasing it. 

Mr. Snyper. AsI did. 

Mr. Fascexy. I am not quarreling with that at all. 

Mr. Horrman. Will the gentleman yield ? 

Mr. Fascety. Yes; I would be glad to yield. 

Mr. Horrman. What would you have done if you had been the 
individual to whom the request was first made ? 

Mr. Fascetyi. I would have done the same thing. I would have 
kicked it up to my boss and let him take the responsibility. And, 
if I had been he, I am not sure I would stop right there if there was 
any real doubt about whether I was going to get in trouble. I would 
have taken it up to the Secretary of Defense, and, if I were he, and 
I still wasn’t sure, I would go to the President and say, “Mr. Presi- 
dent, this is yours.” 

Mr. Horrman. And, if you didn’t kick it upstairs, if it was ex- 
tremely valuable to the enemy, you might be charged under the espi- 
onage Act and some uniformed jury might stick you. 


ATTITUDE OF DON’T RELEASE ANYTHING 


Mr. Fasceti. That is right. So, I would adopt the attitude im- 
mediately of “don’t ob se anything; don’t say anything.” That is 
the best attitude to have. That is what we have been talking about 
for 2 years now. 

Mr. Moss. I would like to make the observation that we are now 
discussing a matter which, according to Mr. Snyder, dealt with an 
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extremely sensitive weapon. If there was any ground at all for limit- 
ing circulation on that document, it seems to me that it would have 
involved the security of the Nation, and there is ample authority 
under 10501 to properly classify it. Or, if it was felt that because 
of the requirement—and I think I quote you correctly—that thou- 
sands of copies were circulated to technicians, it should have borne 
some sort of a label to the effect that it was for offiical use only. It 
appears to me that if a technical manual without any restriction 
whatsoever on the cover or on publication or on the individual using 
it was in the hands of thousands of technicians, almost anyone in 
possession of the document could have, in good conscience, released it. 
Except for the fact that I come back to that need for good cause found. 


DIRECTIVES PLACE WRONG EMPHASIS 


That is why I say that these regulations as they are drafted place 
the wrong emphasis. You’ve got to justify the release, not the with- 
holding. We run into that in virtually every department of the Gov- 
ernment. Defense is not the greatest offender; it is merely another. 
It is this matter of attitude we find to be most restrictive. You’ve 
got to justify release. I still think that in a republican form of gov- 
ernment such as we have, where the people are supposed to be their 
governors, that the responsibility on government 1s to justify the 
withholding. If you have a proper case, you can justify the with- 
holding. 

Mr. Fasceti. And no one disagrees with you. 

Mr. Moss. No one wants to have the security of this Nation im- 
paired in the slightest, nor do we desire to see the efficient operation 
of our Government undermined at all. It is a very costly establish- 
ment. But, when you tell a man you’ve got to justify release, if he is 
reasonably cautious, he is going to be most reluctant to release any- 
thing. 

Mr. Horrman. I want to get clearly in my mind what you are say- 
ing: Is it your contention that all information should be released un- 
less the department withholding it can justify the withholding? 

Mr. Moss. That is my contention. 

Mr. Horrman. If that is true, then—and, again, correct me if I 
am wrong—under your theory the department makes available every- 
thing except as it goes over it, checks each document, and justifies in 
its own mind that it should not go out? 

Mr. Moss. It can do it by categories. It is not a very difficult task. 
I find it no more difficult than to have to go and find the reason to 
release it. You've got to make a finding. 

Mr. Snyper. I think you are right, Mr. Chairman. That in this 
particular instance I required the people who came to me to justify 
the withholding. They didn’t do it. Therefore, I released it. 

Mr. Moss. And I think that is the proper attitude. 

Mr. Snyper. This was the only instance that has been brought to 
my attention which I can cite to you where there was a decision made 
by me of that nature. But I am sure that is done every day in the 
week in various places. 

Mr. Moss. But the effect of these—you read them carefully—is still 
to place the burden of justifying the release upon anyone who deals 
with information. 


N 
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Mr. Snyper. You can’t write directives, Mr. Chairman, withog 
citing these exceptions. 

Mr. Moss. Remember, Mr. Snyder, I am not talking about the Dp 
partment putting out releases. It has not been the position of this 
committee that we should create in every department a vast organiza. 
tion to put out every bit of news. I am talking about the availability 
of information sought by someone with enough persistence or ima 


issued, merely by saying “put it out; our policy is to make the infor. 
mation available,” unless you cite exceptions. Otherwise, peopl 
will be in more of a fog than ever because of the pressure. And the 


departments. 
The exceptions in the directive are merely what have been excep. 
tions in all echelons of Government for a long, long time. 

















as these are drafted that there are no exceptions. First, take the 
three categories under 10501: “Top secret,” “secret,” and “conf: 
dential.” 

There is no question there. We have clear, legal machinery. One 




















declassified. 

We do feel that too much is classified, and that there is too littl 
declassification. That is a matter we will get into later. 

Then we come to the “Official Use Only,” and there again we havea 
restriction on it, and that is flagged. 

Then we have the catchall. On anything else, you have to decide 
each single item. So that really by policy, there is not any broad 
category of material which by routine is available. 

All of it can’t be so sensitive from a security standpoint to require 
that type of a fence. And it is to the total effect, as I read these, that 
T direct my objections. 

Mr. Snyper. On numerous occasions, this Department has been 
criticized for failure to cite clear examples. It has now been done, 
Examples of things that were to be considered usable within the 
official organization only. 

Mr. Moss. Well, I can’t think of a document at the moment that I 
have assurance that I am entitled to receive. 

Mr. Snyper. May I cite another example. The day after these di- 
rectives were issued, there was a newspaper story that we were em- 
ploying them to stop queries. 










































































LEMNITZER NOMINATION 






This is the case of the Lemnitzer nomination. (See exhibit V.) 
This was a perfect example of the handling by experts, with a due 
regard for the sensitivity of other nations and for proper processing 
of news. 

One reporter asked for confirmation of a rumor story, He got 
none. We didn’t explain to him. It would have divulged the en- 
tire story. The point was that the man who was to succeed Lemnitzér 
had to be agreed upon by 16 other nations. Lemnitzer could not have 
been reassigned, and leave a vacancy there. There were a series of 
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moves. Within a few days as soon as the concurrences were received, 

the announcement was made. That has happened innumerable times. 

Similarly we have had leaks—I don’t like the word because “leak” im- 
lies something was deliberately put out. There has been good, 

honest and accurate speculation on the appointment of different peo- 
le for different offices. 

At the White House we were under constant pressure as to who was 
going to be named to a Supreme Court vacancy. There have been 
nominations made to the Supreme Court without a word being printed 
in advance, either by speculative writers or through leaks. — 

This can be credited to the careful cooperation by maybe 40 or 50 

ople who had to know about it, but who recognized their responsi- 

ility not to talk about it. And I don’t mean just officials, I mean bar 
oups and those on the outside. ven? 

It isn’t necessary, nor is it wise, to answer all queries just because 
they are asked by a persistent, imaginative reporter, as you put it. 
Particularly since that type of information will come out across the 
board to everyone, ultimately. 

Mr. Moss. On the matter of appointment, I regard that as clearly a 
matter of Executive privilege. But I don’t regard as a matter of 
Executive privilege the determination of how much information the 
public is going to receive or the Congress is going to receive. I am 
very much inclined to agree with the position that was taken durng 
the 80th Congress in this report which was made a part of the records 
of this committee. I agree it is a very excellent report by Mr. 
Hoffman. 

Mr. Horrman. Will you read it loudly, please? 


RIGHT AND DUTY OF CONGRESS TO GET INFORMATION 


Mr. Moss. On the right of Congress, it not only has the right but 
the duty to seek and obtain from all of these agencies, which for 
their existence depend upon appropriations by Congress, “all relevant 
needed information necessary to the enactment of proper legislation.” 

I subscribe to that, and I don’t think that the Executive is the au- 
thority to determine what we need. I think it is the Congress itself. 
When I am going to vote on an appropriation I know how much in- 
formation it takes to convince me it is a proper request, and one which 
I should commit my people to help underwrite. And yet, the whole 
idea here—certainly in this directive—is that it is the judgment of 
the Executive. It is the judgment of the Department as to whether 
or not the request of the Congress is a proper one. 


We will give you what in our determination we feel to be necessary. 


_I don’t think that is right. I don’t think we can look to the Execu- 
tive, because he heads the administrative or executive part of our 
Government, to determine solely what information shall be made 
available. 

EXECUTIVE HAS BOWED TO CONGRESS 


I think there is a partnership here where Congress has a very real 
responsibility. I don’t think it has accepted that responsibility in the 
past. I think it has been inclined to go along. Oh, occasionally we 
have had these flare-ups between the Congress and the Executive, 
and despite Mr. Dechert’s citations and the memorandum of the At- 
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torney General, there are many instances where the Executive hag 
bowed to the will of the Congress as there are instances where the 
Congress has bowed to the will of the Executive. 

There has been no final determination of who has the power. And 
perhaps that is good. 

I recall where one member of the Appropriations Committee wrote 
and asked for the pictures of some of the interiors of noncombatant 
military planes used to carry personnel. 


PHOTOS OF DE LUXE PLANES MARKED “SECRET” 


Some of them were rather de luxe pieces of flying equipment. He 
received the photograph, stamped “Secret.” 

Now, remember, under Executive Order 10501, the security of the 
United States was directly and gravely involved in that plane’s ip. 
terior. You know, Mr. Snyder, just as I do, that that couldn’t affect 
the security of anyone except perhaps the peace of mind of a few peo- 
ple at the Pentagon. It mght have outraged some of the taxpayers, 
But it certainly would not have disturbed in any way, even remotely, 
the security of this Nation unless perhaps a disturbed admiral or gen- 
eral might not be able to do as efficient work, fearing public criticism, 

It is that type of thing which makes me feel we cannot depend en- 
tirely upon the executive. We have got to share this responsibility; 
we have to protect the interests of the Congress, which is immediately 
representative of the people. We also have to protect the public inter- 
est because sometimes we have public officials who don’t perform as 
they should. We have to have the avenues open to learn all the facts 
necessary to prove that they haven’t performed as they should. 


DIRECTIVES RESTRICTIVE 


So when we talk of these areas that are supposed to be available 
here, I am still convinced that the final force of these directives is 
toward a very highly restrictive policy. 

Now, Mr. Hoffman, you indicated you had some questions ? 

Mr. Horrman. Yes, sir. 

Is it your opinion that when someone comes in and asks for infor- 
mation, the individual to whom the request is made should automat- 
ically give it out? 

Mr. Snyper. If he has no questions or if he knows the answer. If 
the facts are available, in many cases, he cannot. You raised the sit- 
uation yesterday, Congressman, of the type of information which 
is readily obtainable, but which is not given out. As a matter of fact, 
the first day I came into my new office I found a letter from a re- 
porter of one of the great newspaper chains. 


CONGRESSIONAL TRAVEL 


He said 


Your predecessor refused to disclose the facts concerning travel of Members 
of Congress, and the staff members and dependents—particularly wives. 


He says: 





Are you going to change that policy or are you going to continue to refuse to 
give it to us? 
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I consulted with the counsel and with the legislative representative, 
and they advised me that under Public Law 207, of the 83d Congr ess, 
that—and I will just get down to the essence of it—that the Depart- 
ment of Defense construes this as precluding the public release of 
these reports, or of information pert ining to congressional travel, 
except under regulations made by the standing “committees con- 
cerned—meaning committees of ( ‘ongress—and that up to the present 
no committee of Congress has issued regulations which would au- 
thorize public release of this information. 

Mr. Horrman. May I interrupt ! ? 

Nor has Congress prevented it. 

Mr. Snyper. That is correct, so far as I know. 


CONGRESS SILENT 


Mr. Horrman. So the Congress has been silent as to whether or not 
that class of information should be given out, has it not? 

Mr. Snyper. Yes. 

And upon a number of occasions, the President was asked about this 
by a couple of persistent reporters. 

Mr. Horrman. Whom was that? 

Mr. Snyper. The President at his press conferences. 

It started with the ship transportation. He stated insofar as he 
was concerned, members of the military had to account for their 
travel, and he thought that there was no reason why the public 
should not be entitled to know the facts concerning the travel of 
anyone else, at public expense, 

Mr. Horrman. Who is sitting on that information ? 

Mr. Svyprr. This is information that is within the Department of 
Defense. 

Mr. Horrman. It was transmitted to the House Committee on Ad- 
ministration, wasn’t it? 

Mr. Snyper. I am not sure, sir. I don’t know that. 

Mr. Horrman. That is my understanding. I know I dropped in 
the hopper a privileged resolution under our rules asking the Defense 
Department to give Congress that information, but I was never able 
toget it. And that citation that you made there was the one that was 
given me as jusifying the refusal to give it out. 

That is to say, the Congress is entitled to know who pays the cost 
of your trips, and whether they are reasonable—but when I take one, 
that is nobody’s business, except the Congress’, and my own. Isn’t 
that right? 

Mr. Snyper. That is the interpretation. 

Mr. Horrman. That is what it has boiled down to. So while we 
are demanding that the right of the public to know be observed— 
that is limited and the public isn’t entitled—well, it may be as a 
matter of theory, it is but from a practical standpoint, the public is 
not informed as to what we do, as Members of Congress, nor how we 
spend your money, nor how much—nor what it costs to transport us. 

Mr. Snyper. We will be glad to put it out. 

Mr. Horrman. Yes; but it is true we can’t get the information and 
the reporters can’t get it. 

Mr. Snyper. That is right. 

Mr. Horrman. So the public’s information is limited, isn’t it? 
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Mr. Snyper. Yes. 

Mr. Horrman. The “right-to-know” doesn’t apply to expenses in- 
curred by Congressmen and paid for by the taxpayers. 

Mr. Snyper. Not in this respect. 

Mr. Decuerr. It is our interpretation of the relevant statutes that 
the Congress has withheld from us the authority to give that out unless 
Congress so designates. We may be wrong in that conclusion, but 
that is the conclusion we have reached. 


DEFENSE LACKS AUTHORTY TO RELEASE 


Therefore, when we fail to give this out, it is because it is our under. 
standing that the Congress said to us, “Do not give this out unless we 
authorize you to do so.” 

We did not receive that authority. 

Mr. Horrman. What the Congress said was, as I get the letter, 
is that they had left it to the committee to say where it was to be given 
out or not be given out. 

Mr. Decuertr. That is right. 

Mr. Horrman. And you give the information to the House Admin- 
istration Committee. 

Mr. Decuerr. And we give it to the different committees themselves. 
The committees involved receive the information because they and 
the House Administration Committee are the ones to which, as we 
understand, the House so far has limited the right. to give out the 
information. 

Mr. Horrman. So as a matter of fact, the right of the public to know 
how their money is spent by officials is rec ognized ; what the Congress- 
men are spending, the rule doesn’t apply at all to Members of the 
Congress. From a practical standpoint, I mean. 

Mr. Decuerr. That is our interpretation of this statute; yes, sir. 

Mr. Horrman. And that decision is in the interests of continuing 
harmonious relations, shall I say, Mr. Chairman ? 

You are a better word master than I am between the departments 
and the Congress. 

Mr. Decuert. No, sir; it is our understanding of what the congres- 
sional statute requires. 


SUBCOMMITTEE LACKS JURISDICTION 


Mr. Moss. I will make thiscomment. We have this matter brought 
up repeatedly. ‘This committee has no jurisdiction over the ac tivities 
of the Congress. It is not charged nor authorized to investigate the 
information policies of the Congress or its committees. 

I believe in addition to the interpretation of the Department of De- 
fense, there is a ruling by the Comptroller General on this subject, and 
while it is probably “quite popular to point out the shortcomings of 
the Congress in this field, nevertheless, the Congress does go bac k each 
2? years—the House at least—to the people and if they disagree with 
its policies, they can substitute member ship They haven’t that priv- 
ilege in the Department of Defense. W re hi lave a very complex organ- 
ization there, and not one person in it is elected by the people. They 
have one owner—the President himself. 

So there isn’t the immediate response to the will of the people there, 
nor is it as broadly based as it is in the activities of the Congress. 
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[ do not subscribe to the policies presently pursued in this matter 
of information by the Congress, but it is not the responsibility nor the 

rivilege of this committee to inquire into them. 

Now I think we will get back to the subject to which we have been 
assigned. ; post(s , , 

Mr. Horrman. And may I at this point in the record, put in perti- 
nent parts of the letter appointing the committee? I think it is Jan- 
uary 9, 1954, and one a little later, which extended it to the agencies. 

Mr. Moss. It is already a part of the record (p. 2, subcommittee 
hearings, November 7, 1955). , : 

Mr. Fascetu. I have a line of inquiry which deals with this whole 
theory, something raised by both Mr. Snyder and Mr. Dechert with 
respect to this problem. ; bo atl 

1 would like to inquire about this and I don’t believe it will be too 
far afield. I understand it is your position, Mr. Dechert and Mr. 
Snyder, that this information dealing with the expenses paid by the 
Department of Defense on congressional travel is withheld by virtue 
of the interpretation of a statute; is that correct 4 
Mr. Decuerr. Yes, sir. 

Mr. Fascet. Which statute was passed by Congress. 

Mr. Decuert. Yes, sir. 

Mr. Fascety. Which interpretation, however, is made by the De- 
artment of Defense. 

You have a perfect right to interpret the statute; do you not? 

Mr. Decuert. The Congress is fully aware of the interpretation 
that has been placed on this by the Department of Defense, and as 
indicated by the chairman, by the Comptroller. If we are wrong, 
itis easy enough for Congress to repair it. 

Mr. Fascetn. By passing another statute? 

Mr. Decnertr. Yes, sir. 

Mr. Fascetu. But doesn’t this theory of yours imply the power or 
the right of Congress with respect 

Wait a minute. Before I ask that question: This information, sir, 
is it not internal information of the Department of Defense? 

Mr. Decnerr. It is not withheld for that reason. 

Mr. Fascetx. Isn’t it as a matter of fact just as internal as a com- 
munication between you and Mr. Snyder ? 

Mr. Decuert. It is, but you know we do not withhold all infor- 
mation that is internal. 

Mr. Fascetu. No sir. You exercise the right to determine that 
which you feel can be or should be made public; is that right ? 

Mr. Decuerr. That is right. 

Mr. Fascetu. But in this particular instance, Congress has enacted 
a statute which the Department of Defense has interpreted. There- 
fore, does it not follow as a matter of legal logic that if this is true, 
you must necessarily recognize the right of Congress to request, by 
statute if necessary, all information from the Department of Defense, 
whether itis internal or not ? 

Mr. Decuertr. No, sir; I disagree with that conclusion entirely. 

Mr. Fascett. I knew you would, but Iam anxious to hear why you 
would, ae 

Mr. Decuert. The reason I do is this: I have already indicated that 
we recognize that the Congress has full right to indicate various types 
of information which under no circumstance shall be made public. 
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Mr. Fascenyi. We are not talking about that. 

Mr. an nEeRT. And this is one of those that we believe is in that 
category. There are other examples, as I have indicated: informa. 
tion about prospective information from building plans, FBI reports, 
financial statements. A number of them are outlined in section 1905— 
no, this isn’t in 1905, but we believe it is somewhere else. If we ar 
wrong, it is v ery easy to tell us we are wrong. 

We recognize the right of Congress to instruct us that under no cir. 
cumstances shall certain areas of information be made public but I 
see no reason why from that fact should follow the further fact that 
you have suggested ; namely, that Congress has the right to tell us that 
everything else must be made public. 

Mr. Fascetz. That is an interesting legal assumption. 

Mr. Decuertr. That goes back to the making of the Constitution, and 
practically every President who ever ser ved. 

Mr. Moss. Would you let me inject just one thing? 

Mr. Fascetu. Yes. 

Mr. Moss. Congress by statute does require many departments and 
agencies of the Government to make certain information available to 
Congress regularly. Is that limited to the judgment of the Executive 
or is that the prerogative of the Congress to direct that the informa- 
tion actually be made available to it in a report as a matter of routine! 





CONGRESS VERSUS EXECUTIVE 








Mr. Decnuerr. Mr. Chairman, some of the great cases we have been 
discussing in the past history relate to just such a situation, where 
the Congress by statute directed that certain things be done. In 
Theodore Roosevelt’s administration there was a very bitter contro 
versy and the Congress carried it to the point of proposing such a 
statute. They did not succeed in getting the information because it 
was a type believed they should not get. 

Mr. Mrrenett. It is not a statute. 

Mr. Decnert. Yes: there was, I believe, a statute involved in the 
Theodore Roosevelt regime. 

Mr. Fascert. Mr. Dechert, in the final analysis the President could 
veto the statute; could he not? 

Mr. Decuert. Surely, but it could be passed over his veto. 

Mr. Fascerxi. The only time the question would actually arise is 
when Congress passes a statute over the President’s veto; isn’t it? 

Mr. Decurrt. It is the only time that this issue that the chairman 
has just brought up could arise. He brought up the issue as between 
a statute passed by the Congress directing that information should 
be given out, when historically, that was the kind of information that 
wasn’t given out. 

Mr. Fascertx. Now, wait a minute. Let’s follow that for a minute. 

If Congress passes a statute and the President doesn’t veto it, the 
Executive has concurred. There is no legal problem because he has 
concurred. 

Mr. Decnert. I think that is right. 

Mr. Fascetu. Is that right? 

Mr. Decuert. That is right. 

Mr. Fascett. Now when the President vetoes a statute, and the 
Congress passes it over his veto, then there might under your theory 
be a legal question involved. 
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Mr. Decuert. That is right. 

Mr. Fascet.. Which could only be settled in court. 

Mr. Decuert. That is right. 

Mr. Fasce.y. Now let me inquire of Mr. Snyder. Mr. Snyder, deal- 
ing with the speec ‘hes you ot talking about a moment ago in the 
Office of Security Review, I understood you to say that you don’t 
censor anything ¢ ; 

Mr. SNYDER. ‘[ said the text. I think I supplemented that by saying 
we might make suggestion as to revision or change. 


SERVICE SECRETARY CAN APPEAL OVER ASSISTANT DEFENSE SECRETARY 


Mr. Fascet. Then later on you said in discussing the problem 
further that the Secretary can always appeal over your head to the 
Secretary of Defense. 

Mr. Snyper. I did say that; yes, sir; but later on I said that we 
would go together because I would want the Secretary of Defense, if 
there were a moot point, to see it. If it was a point of sufficient sig- 
nificance to be of interest to the Secretary of Defense, and I was his 
representative, I would want him to sit in on it. 

Mr. Fascexx. Well, sir, if you exercise no control over the matter in 
the first place, why then is it necessary for you to appeal? Why would 
both of you have to go to the Secretary of Defense if you were not 
putting ‘yourself in the line of command over the Secretary of a 
military service ? 

Mr. Snyper. You are assuming that these things happen every day. 

Mr. Fasce.i. No, I am not assuming any such thing. 

Mr. Snyper. I don’t quite get your question here. If I assert my 
right to tell the Secretary of the Ni avy or Air Force what to do 

Mr. Fascetn. Exactly. 

When you say right there, “assert your right to tell the Secretary 
ofa military service what to do.” 

Mr. Snyper. This is something which has not arisen. You are ina 
hypothetical field as far as Iam concerned. As far as the legal aspects 
of it are concerned, I will defer to my counsel on that. 

Mr. Fasce.y. I want to know what you are going to do as a matter 
of policy from day to day with respect to reviewing, or whatever it is 
you are going to do to the speeches of the Secretaries or other high 
officials in the three military services. You tell us what your under- 
standing is of what you are supposed to do. 





REVIEW OF SPEECHES 


Mr. Snyper. I will review them, and I will review them very care- 
fully with great interest. 

Mr. Fascetz. And that is all. Then it will be submitted back. 

Mr. Snyper. If I find that there is no reason why I should want to 
consult with the Secretary about his speech; that is correct. 

Mr. Fasce. Assuming there is a reason you want to consult with 
the Secretary about his speech, then what ? 

Mr. Snyper. I do it. 

Mr. Fasceitzu. There is no reason why you shouldn’t do it, is there? 

Mr. Snyper. No, sir; I have done it. 
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Mr. Fascetu. Is there any reason then why the Secretary, in this 
case of a military service, can’t go ahead and give the speech he wag 
going to give to start with ? 

Mr. Snyper. I don’t see any reason; no. That is up to him. 

Mr. Fascetx. In other words, you would never impose your judg- 
ment on the Secretary of the service arbitrarily ? 

Mr. Snyper. I don’t propose to do anything arbitrarily, Congress- 
man. I would propose to, if something comes to me—as you know 
some people don’t prepare written speeches, but if they do in the 
formal course of events, I would exercise my best judgment in con- 
junction with that of the others. 

Mr. Fasceti. As I understand it, you wouldn’t undertake to make 
changes in speeches as done in several cases by your predecessor ? 

Mr. Snyper. I don’t know what was done by my predecessor, but 
T am not a censor. 

However, it is my duty and I think it is a very clear duty, to bring 
to the attention of the author of a speech, or the man whose name 
appears on it who may—or a report—who may be responsible ulti- 
mately for its utterance, any conflict—this is exclusive of the possi- 
bility of a security breach—but a conflict with fact, or with policy as 
enunciated by the Department of Defense, or with the government- 
wide policy of the executive branch. 

Mr. Fascetx. In other words, excluding security matters because 
the material probably has been cleared already in the military service 
itself, and properly so? 

Mr. Snyper. That is right. 

Mr. Fascetxi. Although you do have a right of review on security 
matters. 

Mr. Snyper. I have the duty of review. 

Mr. Fascetu. But in this discussion we can exclude that. 

We are talking about other matters, as you have stated, which 
might be a conflict in policy between the military service, the Depart- 
ment of Defense, or the executive. In those cases, you would do what 
now ? 

Mr. Snyper. I don’t know what kind of a case you are talking 
about, but I can cite one. A report which was submitted to me had 
been in the works for weeks. There were some factually wrong pas- 
sages in it. Things that happened in the development of certain 
military machines, since it was written, which made it impossible for 
this material to be in the report. 

I brought it to the attention of the Secretary involved. He said, 
“Well, of course, that doesn’t belong in there,” and he struck it out. 
That is a typical conflict between fact and what was in the draft, 
which he hadn’t seen except in its original concept. 

Mr. Fasceri. Have you had an opportunity now so you can give 
us an example of a typical conflict in policy ? 


ADMIRAL BENNETT'S SPEECH 


Mr. Snyper. This hasn’t happened, but if the speech by this ad- 
miral regarding the earth satellite had embraced in it the material 
which he gave off-the-cuff in response to questions, that is a typical 
example where there was a conflict between the speech text and not 
a policy but an absence of determined policy. 
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Mr. Fascetx. In other words, if the admiral had said in his pre- 
pared speech which he would have submitted to you as a matter of 
course 

Mr. Snyper. Or to this office. 

Mr. Fascety. Your office is what I meant, that “I personally don’t 
think it is a good idea to have press coverage at the launching of 
this satellite” 

Mr. Snyper. “And I will prevent it if I can 

Mr. Fascexu. Since there was no policy in the Defense Depart- 
ment at that time, that is a matter with which you would have taken 
issue / 

Mr. Snyper. Exactly. 

Mr. Fascett. Suppose you just struck that out, and the admiral 
insisted on its staying in ? 

Mr. Snyper. Well, it didn’t happen. 

I think that it is very unlikely that a responsible member of any 
of the services or civilian official would quarrel with a misstatement 
or a misconception being brought to his attention. He might have 
thought that what he was stating was the ultimate policy, I don’t 
know. 

Mr. Fasceti. Would you have deleted that from his speech ? 

Mr. Snyper. I wouldn’t have deleted it from his speech without 
bringing it to his attention; no. I would have asked him to do it. 

Mr. Fascety. You would have brought it to his attention and 
asked him to delete it ? 

Mr. Snyper. That is right. 

Mr. Fasceti. You wouldn’t take the onus on yourself ? 

Mr. Snyper. It would be kind of stupid. You would have to ex- 
plain why you are doing it. 

Mr. Fascety. So despite the fact that he says this is his personal 
feeling 

Mr. Snyper. It went a little beyond that, Congressman. Because 
there were several questions. He gave the implication that he was 
speaking for the Department, when no such policy prevailed in the 
Department among the people actually responsible for the policy. 

Mr. Fascety. If the admiral had insisted and made the statement 
anyway despite the fact that you had advised him of the matter and 
had asked him to delete it, and he didn’t delete it, what would 
happen ? 

Mr. Snyper. I think that by the time he had insisted, we would 
have been before the Secretary of the Navy with full opportunity 
to discuss this, and he would have found out what the Secretary of 
the Navy’s views were on it. It just happened that they were con- 
trary to those expressed by the admiral. That is, they were not 
congealed. His view was, if this thing can be done with full secu- 
rity, he has no objection, of course. 








” 








LINE OF COMMAND 


_ Mr. Fasceti. You are aware of the proposition, are you not, Mr. 
Snyder, that an Assistant Secretary of the Defense shall not be in 
the line of command between the Secretary of the services? 

Mr. Snyper. That is a proposition with which I am in full agree- 
ment, of course, but the Secretary of Defense, of necessity, has to dele- 
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gate certain of his authorities. In the case of the information policies 
of each service, it is specifically stated that the Secretary of Defense 
shall be the responsible officer. But it is also stated that he shall have 
the responsibility of supervision. We don’t anticipate as you appar. 
ently do, Congressman, these head-on clashes. In any large organiza. 
tion, you have Pr occasions where you have to compose 
thoughts, and views. I don’t anticipate any of this trouble. They 
brought me over because I am supposed to know something about the 
business of public affairs, something about—and I know all of these 
people personally, they are not strangers—I think I would get along 
with them and I have so far. 

Mr. Fascetn. Well, I think so, Mr. Snyder, and I am not anticipat- 
ing anything but I want to be sure when the Secretary of the Navy 
or the Army or the Air Force wants to say something he can say it. 

That is all I want to be sure of. And that you are not going to have 
to take the responsibility of saying: “Mr. Secretary, I am not sur 
about this, I call this to your attention, and this appears to be a con- 
flict. I respectfully suggest you ought to change it or take it out,” 
when the Secretary knows full well that when you are saying this, 
if he gets in a box it is going to go to the Secretary of Defense. 

Mr. Syyper. What is the question, sir? I think you have stated the 
situation clearly. 

Mr. Fascext. I say the reason I am pursuing this line of questioning 
is to find out exactly what you are going todo. Iam not anticipating 
anything in advance because I want to be sure that the Secretary ofa 
military service can state his opinion with respect to policy without 
getting it cleared by you or the Secretary of Defense, that is all. 

Mr. Snyvrr. If he sends his speech to me I will read it, and if! 
find there is something in it which I think should be brought to his 
attention I will do so, because he may not have studied it as ‘closely as 
I have, if it is a staff production. 

[ will ask him if he thinks this is the wise thing to aay it is a serious 
matter, and if there develops such a conflict—which I don’t envision, 
at all—I am quite sure he would agree with me that the ultimate 
decision—provided it is a very serious one—should be made by the 
Secretary of Defense. 

Mr. Fascetn. When you say you are sure he will agree with you, 
Tam also afraid he will do just that, Mr. Snyder. 

Mr. Snyper. And if he declines to agree with me, his judgment 
may—as a matter of fact, in his judgment, he may be able to convince 
me that I am wrong in the first place—and that has been proved 
many times. 

I have been proved wrong. But if there is a question to be deter- 
mined it might not even be necessary to see the Secretary of Defense. 
It might be a technical question. 


SUBMISSION OF SPEECHES 


Mr. Fasceix. I will have to ask you the same question I asked your 
predecessor since you have just come into the job, and that is this: 
Is it mandatory for a Secretary of one of the military services to 
submit a speech to your office ? 
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Mr. Snyper. I am not an expert on these directives, Mr. Congress- 
man. It is customary. They do it for reasons of security, and they 
consult with a lot of people on the other matter in it. 

Let me just check my own records on it. 

Mr. Fascexy. Cert linly. 


DIRECTIVE 5230.9 


Mr. Snyper. I think under Directive 5230.9, at the top of page 2 it 
savs that— 
Military and civilian personnel shall not furnish manuscripts to any publications 
without prior clearance from the Secretary of the military department or the 
Secretary of Defense, or their designates. (See p. 1097, subcommittee hearings, 
July 1956.) 


Mr. Mitcneti. What paragraph, sir? 


DIRECTIVE 5122.5 


Mr. Snyper. The first paragraph. 

Under 5122.5, which is the basic charter of my office, on page 2— 
The Assistant Secretary of Defense for Legislative and Public Affairs shall have 
certain responsibilities. (See p. 1995, subcommittee hearings, November 13-15, 
1956, pt. 7, Department of Defense, 2d sec.) 

Mr. Fascetu. Paragraph 4 of that is the applicable one, is it not? 

Mr. Snyper. No, I am on page 2 of 5122.5. I am on the basic char- 
ter, now. 

Paragraph A, under V is— 
providing advice and assistance to the Secretary of Defense, and his staff, and 
to the Secretaries of the military departments, on public information and public 
relations aspects of the Department of Defense policies, plans, and programs. 

Mr. Fascetx. Let’s stop right there sir, and emphasize the fact that 
this is dealing with advice and assistance. 

Mr. Snyper. That is right. 

And also under D: 
assuming responsibility at the seat of Government for the release of all news and 
public information media. 

And under D-5: “Security review and clearance of manuscripts.” 
These are responsibilities and I would assume that under Roman 
numeral VII where it says “The Assistant Secretary of Defense”— 
this is on the next page— 
is hereby delegated the authority to obtain such reports and information from 
the military departments as are necessary to carry out his responsibilities- 

T assume that this authority delegated to me includes getting such in- 
for.nation as would apply to the security review and clearance of 
manuscripts. 

Mr. Fascett. You got a specific memorandum on May 31, 1955. 

(See p. 1994 of subcommittee hearings, November 13-15, 1956.) 


DIRECTIVE 5230.9 


Mr. Snyper. In 5230.9, in the first paragraph of this directive, this 
provides— 


This directive prescribes a uniform policy and procedure for the review of manu- 
Scripts concerning military matters prepared by military personnel and civilian 
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employees for publication. It also prescribes guidelines for the official cleg,. 
ance of speeches, press releases, photographic material and other informatig, 
(See p. 1097, subcommittee hearings, July 1956. ) 

Now, I am not as versed as you gentlemen are, or members of this 
defense organization, in the exact application of all of these directive 
and memorandums. I know though, that in practice it works out anj 
that these service secretaries are no more interested in conflicts with 
the facts, with the consistent operation of Defense policy, with policy, 
if you would, than they are in writing anything or saying anything 
that would be counter to the security of the country. 

Mr. Fascetn. Now, Mr. Synder, is this directive 5230.9 still valid 
and in existence ? 

Mr. Snyper. Yes, sir. 












DIRECTIVE 5122.5 

















Mr. Fascetxy. Is directive 5122.5 still valid and in existence? 
Mr. Snyper. Yes, sir; it is still valid and it is in existence, but it js 
in the process of change because of the change in the formation of my} 
office, and the addition of the new declassification section. 





MEMORANDUM OF MAY 31, 1955 









Mr. Fascetx. Is the memorandum of May 31, 1955, issued by your § 
predecessor, to Secretaries of the military departments, the Assistant 
Secretaries of Defense and General Counsel, and so forth; is that stil] 
binding and in existence? 

Mr. Snyper. Yes, sir. 

Mr. Fascetzt. That is the one that says in paragraph 4— 

The Director of the Office of Security Review will be responsible for necessary 
coordination and for clearance for security and policy of all material submitted 
to it for review in accordance with provisions of reference D, which is Depart 
ment of Defense Directive 5230.9. (See p. 1994 of subcommittee hearings f 
November 13-15, 1956.) 

Mr. Snyper. Yes, sir, but 5230.9 does not mention that office. Any 
power in the Office of Security Review has flows from the powers of 
the Assistant Secretary of Defense. Its manner of operation is gov- 
erned by my office. 

Mr. Fasceii. Maybe I misunderstood you. Are you telling me that 
this memorandum of May 31, 1955, has no basis ? 

Mr. Snyper. I would say it doesn’t have the basis that you ap- 
parently interpret it has. 

Mr. Fasce.u. I interpret nothing. I read right from the memo 
randum, paragraph 4. 




















OSR NOT FINAL COURT 


Mr. Snyper. The way it operates is this: A speech or other written | 
material goes to the Office of Security Review for clearance. The | 
Office of Sec urity Review, however, is not a final agency, a final court 
It isa device. And it isa device by which the Department of Defense 
supplies the best judgment of its experts concerning whether certain 
disclosures would jeopardize national security. These people—the 
people in the Office of Security Review don’t have all this information 
at hand, they have to consult with the experts on atomic warfare, 
weapons, and so forth. 
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They review thousands of documents and then they check on the de- 
hatable items, because many of them have been reviewed before and 
they have the established pattern. If they are troublesome, they have 
repeatedly come to Mr. Allen or myself since we have been there. 
They don’t do that, even, before they check with the people in the 
services involved. They don’t just bounce into us. It does not censor 
the documents, doesn’t censor anything or mark up anything for policy, 
or strike out anything from policy. 

Mr. Fasceii. But you did state that you have the responsibility as 
you understand it, of clearing policy questions. 

“ Mr. Snyper. I have; yes, sir. 

Mr. Moss. Will you yield there? 

Mr. Fasceti. As a matter of fact, I am through. 

Mr. Moss. As I understand, 5230.9, March 29, 1955, is still in full 
force 

Mr. Snyper. Yes, sir. 


CONSTRUCTIVE CONTRIBUTION 


Mr. Moss. Well, as you consult with these gentlemen in the Office 
of Security Review, do you make certain that the release of the mate- 
rial or publication of the material would constitute a constructive 
contribution to the primary mission of the Department of Defense? 

Mr. Snyper. Yes, sir. 

Mr. Moss. You do? 

Mr. Snyper. Yes, sir. 

Mr. Moss. Mr. Snyder, can you define for me what a construc- 
tive contribution to the primary mission of the Department of De- 
fense is ? 

Mr. Snyper. Of course, you are talking, I assume, of material 
originated in the Department of Defense? 

Mr. Moss. Within the Department of Defense or the military 
departments. 

Mr. Snyper. Well, that is what I mean. You are not talking about 
material sent in by a magazine for review for security, are you? 

Mr. Moss. Oh, no. I don’t want to get to that at the moment be- 
cause there you may only advise. You can’t do anything. If they 
want to publish it, they can. 

Mr. Snyper. Of course. 

Mr. Moss. Although there have been efforts made to very care- 
fully censor some of that material, and those efforts have been very 
well documented. 

Now supposing a speech or report is factually true but it might 
not, in your judgment, make a constructive contribution. It is com- 
pletely true and there is nothing in it touching upon security. Would 
you feel that you could release it or are you bound by this policy 
directive ? 

Mr. Snyper. Mr. Chairman, I think I know the type of issue upon 
which you want me to comment. I think you are alluding to the 
possibility that an admiral or someone in a position of responsibility 
decides he is going to take issue with the established defense program 
of the United States. That is, the one which has received the final 
approval of the executive branch for which the money has been ap- 
propriated 
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Mr. Moss. No, I think we would be better off to discuss another 
type. Let’s suppose we have an assistant secretary of one of the mili- 
tary departments who is not taking exception to policy but wants 
to point out that the Department is making some serious mistakes, 
Maybe he wants to anticipate a congressional disclosure, I don't 
know. 

Mr. Snyper. His own department, Mr. Chairman? 

Mr. Moss. Yes. 

Constructive contribution is part of your directive here. I am 
amazed it was ever issued, and I am amazed it continues to stand. Tt 
is in my judgment an insuit to intelligent people to say that you have 
to have a constructive contribution to any operation of Government 
before you can talk about it. Iam interested in how it applies. 

Mr. Decuervr. I wonder if you would let me raise the legal question 
before you go on. You have raised a legal question there on the 
interpretation of these words. 

Mr. Moss. I would be interested in your interpretation of “construe- 
tive contribution.” 


APPLICATION OF CONSTRUCTIVE CONTRIBUTION 


Mr. Decuerr. It seems to me that there are vast areas where you and 
T would agree that was an appropriate thing. Let’s take this ques- 
tion: Suppose someone in the Department of Defense making a speech 
wanted seriously to criticize another department of Government. Or 
suppose he wanted seriously to criticize a Congressman for some 
personal activity of his. It would be a stupid thing, just as it would 
be in any other activity, to allow—— 

Mr. Moss. You are taking me far afield. 

Mr. Fascetu. I surely wouldn’t agree with that. 

Mr. Decnert. Those are the fields where this statement requiring a 
constructive contribution is appropriate. 

Suppose he wants to criticize an ally of ours and he is in a prominent 
position 

Mr. Moss. Mr. Dechert, I am not going to swallow that one. It is 
in the directive of policy as an item of criteria. 

Mr. Decuert. You challenged that it has any usefulness at all. 

Mr. Moss. I challenge that it has any usefulness at all. I think you 
could accomplish everything you are mentioning without putting in 
a policy directive the mandate that it shall make a constructive con- 
tribution. Its mere presence makes me extremely suspicious. It 
seems to me what you are saying is “Unless it makes us look like good 
boys, don’t you say it, and don’t you clear it, Mr. Snyder, because we've 
got to look good to these people and this Congress. We can’t afford 
to look bad in the public eye at any time.” 

That is the way I interpret it. 

I agree with you that we could apply constructive contribution and 
come out with some very reasonable cases where it. should be used. 
But as a matter of fixed criteria as it is here, I say that it is an improper 
inclusion in this instance. 

Mr. Decuertr. It was in existence 2 years before either Mr. Snyder 
or I came here, and I know of no examples where it has been misused. 
If there are examples of misuse, then as we indicated before, I think 





D 


we 
ou 
Mr 
We ¢ 
we @ 
in th 
inter 
don’t 
Th 


priat 


min 
I 

hav 
M 
M 
just 
isa 
inte 





ther 
mili- 
‘ants 
ikes, 
lon’t 


am 

It 
lave 
rent 


tion 
the 


ruc- 


and 
leg- 
ech 


me 


ald 


y 


= @ 


nt 


i deenshamamedinnatienaetanenteres ate 


ORR NIT Te, en a 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2255 


we ought to quickly take into consideration the question of whether it 
ought ‘to be ¢ hanged. 

Mr. Moss. This committee is as information policies. 
We do have many examples which have led us to ask the questions 
we are asking. Some of them we will cite, and some we have cited 
in the course of the inquiry. But the important thing is how you 
interpret t it. Because you people know far more about what you 
don’t make available under these criteria thanI do. I get complaints. 

This committee isn’t operating and spending the money appro- 
priated by this Congress just to go out on a jolly hunt. We have very 
specific compl: uints. 

If we feel in the citing of complaints we will get better response, we 
will do it, but it is not the burden of this committee at any time to 
illustrate any of its questions, We may or may not cite the examples. 
But your attitude, your interpretation, your application, Mr. Snyder, 
of this rule, is a thing of great moment not only to this committee 
but to the entire country. 

We do have as a directive of policy to you in your jurisdiction 
over the Office of Security Review, the mandate that you shall deter- 
mine that a constructive contribution be made. 

I think it is an unreasonable requirement. But I would like to 
have my fears dispelled. They haven’t been. 

Mr. Snyver. I think I can cite you something 

Mr. Moss. We can always find the illustration. Mr. Dechert, to 
justify perfectly even the most unreasonable requirements. But this 
isa matter of broad application, and I would like to have Mr. Snyder’s 
interpretation of “constructive contribution.” 





RELATION OF CONSTRUCTIVE CONTRIBUTION TO 5200.6 


Mr. Snyper. I think that we have made a point, sir, of 5200.6, under 
the heading “Release,” VI, page 6 of the document, paragraph C. It 
says: 

Nothing in this directive shall be deemed to authorize the withholding of in- 
formation otherwise releasable because its release might tend to reveal admin- 
istrative error or inefficiency, or might be embarrassing. (See exhibit I, C.) 
On the day when I was given my hearing by the Senate Armed Serv- 
ices Committee, Senator Stennis, the acting chairman, asked some 
questions concerning the amount of money the various services are 
spending for recruitment. 

Mr. Moss. That is 5200.6 which certainly has better wording. But 
directive 5230.9, as I understand, is in full force and effect. 

Mr. Snyper. That is correct. 

Mr. Moss. That is the directive on the criteria for security and pol- 
icy review. Mr. Dechert tells me we should read these separately ; 
that we shouldn’t read them together; that it isn’t necessary; that 
each stands on its own. 

You have this directive on policy which clearly says that you shall 
apply the rule of constructive contribution. Certainly this would 
appear to modify directive 5200.6. 

Mr. Snyper. This, of course, is a statement which is certainly more 
to my satisfaction—it is a restatement of the objectives. But getting 
back to what I mean by—what I would construe “constructive con- 
tribution” to mean, I would say it is something that is not in conflict 
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with policy as I have defined it before, something that would cang 
some terrible depression in morale of the armed services or something 
of that sort. 

But we had this request of Senator Stennis for some information 
about the spending policies for recruitment. Obviously he was not 
happy about it. I told him we would get it as soon as we could. It 
involved a terrific number of man-hours to get the services, break al] 
these figures down for several fiscal years. We supplied him with the 
information. We also supplied it to newspapers and magazines who 
asked for it a few days later, and that was not weighed in the light 
of “can we modify this, or color it, or withhold something because it 
might be used against us?” 

Any spending program can be used any way that the person wants 
to. We gave it to them. 

Mr. Moss. You mean, then, that you are not applying it? 

Mr. Snyper. I am applying it, sir, not to protect the administration 
against something that might possibly be embarrassing or that might 
cause it—or that might reveal perhaps some inefficiency or waste. 

Mr. Moss. We are going to have to adjourn the hearings today be. 
cause of business on the floor. 

The committee will now adjourn and because of the calendar, we 
will not resume this afternoon, but will start at 10 o’clock in the 
morning. We will have a session again at 2 tomorrow afternoon. 

The committee is now adjourned. 

(Whereupon, at 12:50 p. m., the subcommittee adjourned to re-, 
convene at 10 a. m., Friday, April 12, 1957.) 
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AVAILABILITY OF INFORMATION FROM FEDERAL 
DEPARTMENTS AND AGENCIES 


Part 9—Department of Defense, Fourth Section 


FRIDAY, APRIL 12, 1957 


House or REPRESENTATIVES, 
SuBCOMMITTEE ON GOVERNMENT INFORMATION OF THE 
COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The committee met, pursuant to adjournment, at 10 a. m., Hon. 
John E. Moss (chairman of the subcommittee) presiding. 

Members present: John E. Moss, Dante B. Fascell, and Clare E. 
Hoffman. 

Staff members present: John J. Mitchell, chief counsel; Samuel J. 
Archibald, staff director; Paul Southwick, professional staff mem- 
ber; and John W. Anderson, staff assistant. 

Mr. Moss. The subcommittee will come to order, and we will re- 
sume the hearings. I believe we have the same witnesses today, the 
representatives of the Department of Defense who appeared yester- 
day. 

Mr. Mitchell— 

Mr. Mrrcweti. Mr. Dechert, are we a government of men or of 
law ¢ 


FURTHER STATEMENT OF ROBERT DECHERT, GENERAL COUNSEL. 
DEPARTMENT OF DEFENSE 


Mr. Decuert. We are a government of laws functioning through 
men—perhaps I had better say men and women. 

Mr. Mrrcuetit. Mr. Chairman, when the five distinguished mem- 
bers of the Coolidge Committee appeared before this subcommittee, 
we asked for their views with respect to the Department of Defense 
Directive 5230.9. This directive referred to the constructive contri- 
bution clause in that directive. (See p. 1097, subcommittee hearings, 
July 1956. ) 


NEED FOR REWRITING CONSTRUCTIVE CONTRIBUTION 


I would like to read from page 2119 of the record of this subcom- 
mittee at the time of the Coolidge Committee hearings. Mr. Coolidge 
was asked the following question : 


Well, then, Mr. Coolidge, you would prefer to see DOD Directive 5230.9 re- 


ee to conform to the views expressed, and I think it was unanimous yester- 
ay. 
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Mr. Coolidge replied: 


I think that provision dealing with the constructive contribution should 
rewritten, yes. 





Mr. Dechert, will you comment on that, please ? 

Mr. Decuerr. Yes, sir. I believe it would be in the best interey 
of a general understanding and elimination of friction for tha 
clause to be rewritten so that it might be couched in the languap 
which better expresses the policy which is actually being administered, 
Mr. Allen can tell you later that the interpretation of that language 
as it is being carried out, is along the lines that are mentioned in the 
testimony from which you just read. 













MEANING OF “POLICY” 





You may remember at that time there was a question as to Mp, 
Philip Allen’s Pointers for Speakers (see p. 2119, subcommitte 
hearings, March 11, 12, 1957) in which there was reference to the 
word “policy” which involves the same question. I said then it 
was my understanding that that word “policy,” just as these word 
“constructive contribution,” was being interpreted to mean thats 
man shouldn’t go off the reservation. 

At that time, you will remember, I spoke of the fact that obviously 
it would be foolish for a Department of Defense speaker to say some. 
thing that would unnecessarily affront King Saud when he was her, 
Yesterday, I gave some other examples. 

This matter of changing directives is one to which I referred 
yesterday, and I am only going to speak briefly on this subject, in 
connection with the letter I wrote Mr. Garwood, the newspaper 
reporter (see p. 2215). 

Mr. Mircuetu. Yes. 

Mr. Decnert. I think that letter you have put in the record. 

Mr. Moss. That is correct. 

Mr. Decuerr. At that time I said I thought his point was well 
taken as to expression in one of these new directives. We are going 
to bear that in mind, and I hope it may be further clarified. 

On the way over I told one of my friends a story which I amf 
going to tell briefly to illustrate a point about this matter of chang- 
ing documents that get wide circulation. 

Mr. Lessing J. Rosenwald, a distinguished gentleman in Phili- 
delphia, and a benefactor of the National Art Gallery in Washington, 
was for many years vice president of Sears. Roebuck & Co. with 
jurisdiction over the sales in about two-thirds of the country. He 
told me some years ago that he made a point of seeing to it that each 
morning any letter of criticism, complaint, or dissatisfaction crossed 
his desk. My answer, to attempt to illustrate the point I am now 
making to you, was that as vice president of a life-insurance com- 
pany, which I then was, I felt that such a procedure had a sever 
risk of inducing one to be extraordinarily wasteful, on the strength 
of a few episodes. 

For instance, I would sometimes get a complaint with respect to 
an expression in a Penn Mutual Life Insurance Co. policy, and! 
would think the complaint was justified—the language wasn’t #® 
clear as it ought to be. Then I would stop and realize that we then 
had over 580,000 policies in force; that the company had been it | 
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existence 108 years; and that this is the first time that particular ex- 
ression had ever caused a complaint; and I thought of the cost of 
coring that new policy approved in 47 States, and sent to thousands 
of agents across the country. There has to be a certain balancing. 


“CONSTRUCTIVE CONTRIBUTION” TO BE CHANGED 


So I say, Mr. Mitchell, in answer to your questions, that I do be- 
lieve this particular expression of “constructive contribution” ought 
to be changed in order to express the policy which has been operating 
under it, but we can’t change directives too frequently. I am sure 
you will find that under the jurisdiction of Mr. Murray Snyder the 
expression will continue to be interpreted in the manner it has been 
interpreted, and that at the first convenient opportunity it will be 
changed in order that the policy be made more clear in writing. 

Mr. Mironeti. Mr. Snyder, would you care to comment? 


FURTHER STATEMENT OF MURRAY SNYDER, ASSISTANT 
SECRETARY OF DEFENSE 


Mr. Snyper. Generally I agree with Mr. Dechert’s views. There 
is nothing wrong with the words, unless the intent of the directive is 
subverted, unless there is an abuse of authority because somebody 
misconstrues the objectives of the Secretary. I don’t know of any 
instance where that has happened. I have no intention of using it in 
the manner—using this authority in the manner that some people 
suspect it might possiibly be used. 

If there has been any evidence that such misuse has occurred, we 
want to know about it first, because it is our job to make amendments 
and corrections, and to get things back on the track. 

Mr. Mircneyi. I think what both of you have said this morning 
proves what the chairman and the members of the subcommittee have 
maintained, that a difference of opinion can develop over what the 
wording in the directives actually means. 

The purpose of the subcommittee is to try to enlighten and possibly 
get a change in attitude which the subeommitte has been seeking for 
2 years. 

I would like to refer you right now to page 28 of part I of Defense 
Department Implementation of the Coolidge Committee recommenda- 
tions. (See exhibit I-C.) 

Mr. Decuert. That is page 6 of Directive 5200.6. 

Mr. Mrrcnenn. At the top of the page is a paragraph labeled— 
and this is paragraph 6, beginning on page 27, entitled “Release.” 

Will you kindly refer to subparagraph C, which states as follows: 

Nothing in this directive shall be deemed to authorize the withholding of 
information otherwise releasable because its release might tend to reveal admin- 
istrative error, or inefficiency, or might be embarrassing. 

Mr. Dechert, does that in a sense modify the constructive con- 
tribution ? 7 


RELATION OF CONSTRUCTIVE CONTRIBUTION TO 5200.6 


Mr. Decuert. In my judgment, it furnishes an authoritative inter- 
pretation of what the “constructive contribution” expression meant. 
We were aware, of course, of the discussions that had taken place 
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in this committee, and the important work this committee had done jy 
bringing that subject into focus, and we felt that this would be 4 
means of furnishing an authoritative interpretation without going to 
the expense and ramifications, immediately, of changing the other 
directive. 

Mr. Mrrcxett. The committee is fully aware that you gentlemen 
are new on the job. But from the day that the constructive contriby. 
tion directive was issued, it has been ‘the most controversial clirective 
of any in the Department of Defense. 


COOLIDGE RECOMMENDATION ON CONSTRUCTIVE CONTRIBUTION 


You have before you the work of the Coolidge Committee, plus the 
implementation hearings which we had with them to find out what 
their thinking was. The Coolidge Committee was composed of five 
senior members of the Military Establishment at one time or another, 
They all agreed that the constructive-contribution phrase, or that di. 
rective should be modified to straighten it out. I think possibly this 
is an attempt to do it. 

Mr. Decuert. That was the purpose of the implementation com- 
mittee, sir, to do just what you have indicated. We didn’t have, in 
fact, any examples to which we could tie this particular directive, but 
we knew the facts you have just now stated, and believed that this 
was an appropriate way to relieve people, to the extent we could do go 
here, of concern over the subject. 


CONSTRUCTIVE CONTRIBUTION AND THE RIDGWAY LETTER 


Mr. Moss. I believe it was tied in the minds of the press to a certain 
letter written by General Ridgway, was it not? 

Mr. Mircney. That is right. 

Mr. Moss. As one example which was cited quite recently by the 
press itself. 

Mr. Decuert. I was not aware of that. 

Mr. Fasceri. Mr. Chairman, I would like to clear up one thing. 

Mr. Decuerr. I am told that was a classified document. 

Mr. Moss. There we come to the question of whether or not it should 
have been classified. It is my judgment that under 10501 it would 
meet none of the criteria. 

Mr. Decuert. I happen not to know about that episode at all. 


RELATION OF CONSTRUCTIVE CONTRIBUTION TO 5200.6 


Mr. Fascenu. I believe I understood Mr. Dechert to say that para- 
graph C, section VI, of 5200.6 does modify the constructive-contribu- 
tion directive. 

Mr. Decuerr. I meant to say that it furnishes an authoritative 
interpretation of the language used in the other document. Tech- 
nically, of course, it isn’t a modification. A modification directive 
would have to be issued formally as a modification. The controversy 
over the other language, “constructive contribution,” has been a con- 
troversy of interpretation. This new directive furnishes, in our judg- 
ment, an authoritative interpretation of that language, which might 
otherwise be doubtful. 
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Mr. Moss. On that point, you say it does furnish an authoritative 
interpretation. As I recall, we asked yesterday if we read these di- 
rectives together or separately, and your response was they should be 
read separately. ; 

Mr. Decuert. No, sir; I think my response was that they did not 
need to be read together; that each directive is intended to be read 
for itself, but, as with all life, there are things that tie together. As 
[ indicated, one of these directives has a bridge over into another one, 
and various of them refer to other ones. 

Of course, it would be clearer if we could do, immediately, 1 or 2 
things—amend that directive 5230.9 in order to change those words, 
“eonstructive contribution,” which have caused controversy, or, sec- 
ondly, issue a formal modification to the directive, but both of those 
courses cost a lot. You may have read in the newspapers that they 
are proposing to change the signs on 8 exits on the Pennsylvania 
Turnpike because of some controversy that has arisen as to the pro- 
priety of the signs at those 3 exits. I believe it is going to cost $80,000 
to make such slight changes. One has to balance the risk of con- 
tinuing as against the cost of being more perfect. Bs ane 

Mr. Moss. I raised the point because as I read 5200.6, it is a direc- 
tive covering Department of Defense official information which re- 
quires protection in the public interest. While 5230.9 is a policy 
directive for security and review 

Mr. Decnerr. If I may interrupt, sir, I think that what it does, 
as shown by its title, is to deal with clearance of Department of De- 
fense public information. It is primarily the directive to the clear- 
ance office. This new one, to which you are directing attention, is, 
in fact, the statement of policy relating to all information, so that I 
think this is more basic than the other one, which is simply instruc- 
tions to a particular group or branch. 

Mr. Moss. That still doesn’t clarify it for me. 

Mr. Decuert. We will do the best we can to clarify it. 

Mr. Moss. 5230.9 is a policy directive, and under the heading, “Se- 
curity and Review,” we find the mandate on constructive contribution. 

Security and review relates to a very specific function. In 5200.6 
we have the housekeeping directive relating to the custody, use, and 
preservation of official information which requires protection in the 
public interest. In 5200.6 we find that you can’t withhold informa- 
tion otherwise releasable because its release might tend to reveal ad- 
ministrative error or inefficiency or might be embarrassing. 

I think in security and review you review on different grounds. 
You review there first to determine security, and by that I assume that 
we are talking of classified information. Additionally, you relate it to 
policy, and then the yardstick of constructive contribution is applied. 
Is has been indicated that the directive is not used as I have inter- 
preted it; that there is a much more liberal construction placed on that 
phrase. I regard it as a highly restrictive requirement, and ap- 
parently you assure us that it is not used in that manner. 

Mr. Decuerr. Yes, sir. 

Mr. Moss. I am puzzled as to how this modifies 5230.9. 

Mr. Decuerr. If I may answer that very briefly, sir, actually, in 
my judgment, this directive 5230.9, which has the language “construc- 
live contribution,” need not be studied by anybody in the Pentagon. 
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All he needs to know is that there is an Office of Security Review, ang | 
that if he is going to make a speech, he should take his speech ther | 
and get it reviewed. 

The place he goes to determine what he ought to put in his speech 
is not that document. That document simply tells him where he de. | 
posits the manuscript. The place he looks to see what should or 
shouldn’t go in the speech would be this one we are dealing with noy, f 
so I think the concern which you have that 5230.9 may ‘continue to 
create misunderstanding is a concern which may not be borne out in J 
practice. I hope it won’t. In any event, this thing is very much op 
our minds. ; ; 

Mr. Moss. I think we could be sure that it would not be borne out 
in practice if the constructive-contribution requirement were elimi- 

nated. Do you see any disadvantages to the Department or to Mr, 
Snyder’s Office, by eliminating that? 


COST CITED AS ONLY DISADVANTAGE OF CHANGE 


Mr. Decuerr. In my judgment, the only disadvantage is the ele. 
ment of cost involved in each one of these things, and the point of 
timing of a change. Mr. Synder may want to add something. 

Mr. Moss. I think we have a memorandum—“Information Point- 
ers,” I believe Mr. Allen called them (see p. 2119, subcommittee hear. | 
ings)—that would constitute an excellent substitute for directive | 
5230.9. 

Mr. Decuert. Providing, as I understand it, you substitute some- 
thing else for the word “policy.” 


Mr. Moss. Even with that defect, it would be a tremendous in- | 
provement. 


Mr. Snyper. Mr. Chairman, may I make a suggestion ? 
Mr. Moss. Mr. Snyder. 


SUGGESTED MODIFICATION OF CONSTRUCTIVE CONTRIBUTION 


Mr. Snyper. I find that this subdivision C under VI in 5200.6 isa 
generally acceptable framework for the issuance of public informa- 
tion. I find that you gentlemen like it, and we do. 

If, in the modificati é am not a lawyer and will have very 
little to do with the preparation of the language—in the modifica- 
tion of the general charter of this office, and the directive concerning 
security reviews, we use this language in addition to the “constructive 
contribution,” with which I find no fault at all excepting that I agree 
there has been some confusion about it. 

If we modify “constructive contribution” with this language under 
paragraph C—I think that would probably meet the objection, would 
it not? 


CONFLICT BETWEEN CONSTRUCTIVE CONTRIBUTION AND 5200.6 


Mr. Moss. Well, Mr. Snyder, it probably wouldn’t and I will tell 
you why. I think there is a direct conflict between constructive con- 
tribution and language which says you shall not withhold otherwise 
releasable information if it might reveal administrative error or in- 
efficiency or might be embarrassing. 
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I could envision a case where perhaps inefficiency was uncovered, 
and it was decided that to release the information would not really 
contribute constructively to a mission of the Department of Defense ; 
that the disclosure of inefficiency which should be corrected might 
contribute destructively, or might make people suspicious or might 
make them clamor, we will say, for a reduction of budget. 

It might do a number of things, and I think there is a definite 
conflict in the continued retention of constructive contribution as an 
item of criteria even though we would regard this as a modification. 

It is charging you to do two things at the same time, which I have 
always found most difficult. 

Mr. Snyper. That is a matter for the lawyers to argue. I think we 
are in general agreement on our objectives. _ 

Mr. Fascetx. Mr. Chairman, may I inquire? I want to get some- 
thing cleared up in my mind and possibly forthe record. _ 

Mr. Dechert testified a moment ago, and am I correct in this, Mr. 
Dechert, that you have testified on the possibility that the Depart- 
ment of Defense might consider, at some time, the modification or 
amendment of the so-called constructive contribution directive ? 

Mr. Decuert. My belief is that it should be amended. 

Mr. Fasce.v. But in balancing out the prospect of continuing under 
this thing with the cost involved in a han. you don’t want to do 
it now ¢ 

Mr. Decuert. What I meant by what I said was that one can’t be 
changing relatively basic documents with too great frequency, first 
because of the cost, and second, because of the confusion. 

Mr. Moss. Would you yield at this point ? 


CHANGE OF CONSTRUCTIVE CONTRIBUTION 


Mr. Decuert. I, myself, do not know whether this document No. 
5230.9 has been lately reviewed in its completeness, but actually this 
document relates to a section of Mr. Murray Snyder’s department. 
He, in taking office, will necessarily make a very close review of the 
functioning in that department, and I suspect that there may be 
other things he will want to change, and therefore, I would think it 
would be inadvisable, even to clarify the point on which you and I 
agree, to change this today. 

I would like to have him have an opportunity to see how this func- 
tions, and I suspect it will not be too long before this is changed. 

I wouldn’t want to change it today, because then we might have to 
make another change 2 months from now. 

Mr. Fasce.t. I am glad that you clarified that, because I was going 
to ask you what it cost to issue a directive. In this implementation 
report, you have four of them. You probably issue a whole bunch 
of them every day 

Mr. Decuerr. No, we don’t issue a whole bunch every day. 

Mr. Moss. I would like to ask that you prepare an estimate of cost 
of preparing and circularizing a directive and supply it for the record 
at this point. 

Mr. Decuert. I will be glad to do so. 

(Mr. Dechert later submitted the following :) 





You will remember that this question arose because both Mr. Murray Snyder 
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it would be desirable at the next appropriate opportunity to amend Directiye 
No. 5230.9 by clarifying the expression “constructive contribution”’. 

It will also be remembered that this particular directive was not one of the 
directives issued by Secretary Wilson on March 22, 1957, in connection with the 
implementation of the recommendations of the Coolidge Committee. This pj. 
rective No. 5230.9 was issued on March 29, 1955, and established the principles 
of part of the area which is now under Assistant Secretary of Defense Murray 
Snyder. 

You asked the question as to why that particular directive should not he 
amended immediately. In answer I pointed out that since Mr. Snyder was then 
new in his office and would necessarily wish to study the operation of the entire 
directive so that if further changes were to be made they could be made at one 
time, it seemed to me that it would be inadvisable to incur the “cost” of issuing 
an amendment to the directive at this time for this one purpose, to be perhaps fol- 
lowed up relatively soon by still another amendment to the same directive. 

Both Mr, Snyder and I pointed out that while perhaps some different expres. 
sion than “constructive contribution” might have been less subject to misunder. 
standing, the true intention of that expression seemed to be well known and 
there was no evidence of improper practices having resulted from it. (See pp. 
34 ff. and 88 ff., subcommittee report of July 27, 1956). 

In connection with my reference to the “cost” of issuing an interim amend. 
ment to that directive, to be followed by still another amendment shortly there. 
after, I think I made it clear in my testimony that I was not referring merely 
to the cost of the paper and ink used in the printed document, but that what | 
meant was the value of the man-hours which necessarily go into the process of 
preparing the directive, clearing it with the necessary offices that should be 
consulted before a directive is promulgated, distributing it and comphehending 
it. A directive of this sort necessarily affects a large number of people. In 
my suggestion that the “cost” of issuing such a directive was a reason for 
not acting in two separate steps, I had in mind the factor of the total time that 
would be involved in the process of distributing and comprehending a directive 
of this sort. 

I find that it is practically impossible to place an estimate of the dollar value 
of the time involved on the part of the Secretary of Defense himself and of all 
members of the Military Establishment in connection with the matter of issu- 
ing and making effective two different amendments to the same directive as 
compared to handling this in a single amendment. The actual cost of the 
paper and printing is nominal—perhaps as little as $12. The time cost along the 
lines I have indicated above would, of course, be very large. 

I hope you will agree with me that although it seems impossible to estab- 
lish the exact value of the time that would be saved in handling these two 
matters in a single step, it is nonetheless worthwhile to attempt to save the ele 
ment of cost involved. 


IMPACT OF DIRECTIVES 


Mr. Fascriu. Mr. Dechert, do all directives of the Department of 
Defense have the same force and weight? 

Mr. Decuerr. As a rule they don’t. As a practical matter, they 
may have a very great diversity of impact, because some directives 
may affect a very small segment of the people under the Department 
of Defense, whereas, some may affect a vast number. 

Mr. Fascetx. I am talking as a matter of law. 

Mr. Decuert. As a matter of law, they do. 

Mr. Fascetn. Now, as a matter of fact, any written instrument 
which directs and instructs, whether it is called a “directive” or not, 
and is issued by the Secretary of Defense—doesn’t it in fact, have the 
same force and weight in law as a document entitled a “directive”? 

In other words, does it make any difference what you call it? 

Mr. Decuert. Well, I tried to answer that yesterday. A directive 
is a more formal document which states broad matters of policy 
intended for general guidance. Other varieties of instructions run 
in all kinds of range. It may be a telephone call; it may be a letter 
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addressed to me individually; it may be a letter addressed to half a 
dozen people. 

Mr. Fasceiy. Maybe a sheet of instructions, or maybe a written 
memorandum ¢ 

Mr. Decuert. Life operates that way, yes. 

Mr. Fascei. So actually, it is not what you call it, it is the content 
that counts. 

Mr. Decuert. That is right. 

Mr. FAscey. ‘So that a deter mination of the legal effect or weight of 
whatever it is that we are talking about, if it he appens to be a docu- 
ment, we must, in baer nen to determine what its effect is, look at its 
content. 

Mr. Decuert. That is right; yes, sir. 

Mr. Fascecyu. That is all I have, Mr. Chairman. 

Mr. Moss. Mr. Mitchell? 

Mr. Mitcueti,. Mr. Snyder, I have an observation to make. 

Mr. Snyper. Yes, sir. 

Mr. Mircuety. Asa lawyer, do mea favor: You write the directive. 
You write the directive; stay away from the lawyers; give it to them 
and make them prove why your language has got to be changed. I 
offer this advice on the basis of what I have learned in 18 months with 
this subcommittee. 

Mr. Snyper. As most of us have served in the Armed Forces, and in 
observing some of the news stories that have originated, and which 
have been involved in the confusion concerning these few words, the 
interpretation placed on the words will be plac ed on any other words 
used in their place, as substitutes, in my opinion, by the people respon- 
sible for administering these directives. 


IMPORTANCE OF TEAMWORK 


This is the interpretation I place on them. You may not read that 
into it at all, but when I think of constructive contribution, I think 
of something that does not do things like disparage a sister service, 
destroy the confidence of not just the members of the services, but of 
the people of the United States in their armed services as well, and 
thus destroy their teamwork. 

At any time—and I have seen this happen—there is a domestic 
conflict over a major policy which affects another country, it is mag- 
nified abroad, it hurts us, it is used as Communist propaganda. 

We don’t find members of the defense team deliberately tearing 
each other apart. Occasionally, through excess of zeal or inadvert- 
ence, they say something which, if they realize what they are saying, 
they would voluntarily withdraw. They recognize the importance 
of teamwork far more than wedo. Sothat that is what I think of when 
I think of “policy,” and “constructive contribution.” 

Maybe the words should be different, but the spirit has to be there. 

Mr. Moss. Mr. Snyder, you have just said that regardless of the 
words the interpretation would be the same. I hope vou are wrong. 

Mr. Snyper. The interpretation, if it is proper, would be the same. 

Mr. Moss. Well, it has been improperly applied. I just call to 
mind one instance. 

Mr. Snyper. What was that, sir? 
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“INDIANAPOLIS” CASE 


Mr. Moss. An article was written in 1955 regarding the sinki 
in World War II of the cruiser /ndianapolis. It was determin 
that that publication of that material 10 years after the event, would 
not constructively contribute to the mission of the Navy because it 
might alert young men to the fact that ships are sinkable. 

C ertainly that is ridiculous, but nevertheless, there was considerable 
difficulty over that article. There are others that have been referred 
to this committee. 

If we can’t bring about a more reasonable application, regardless of 
the language, then you are saying that we are faced with a hopeless 
situation, and I can’t believe that. 

Perhaps if you personally review each of these items submitted to 
the Office of Security Review, instances of that type would not occur, 

They have occurred, and I think they a because of language 
which is aimed toward a restrictive policy. I don’t think we have to 
have policy so restricted, nor do I think we have to leave language 
so open to misinterpretation as this is. 

I am quite confident that were you still actively working as a news- 
paperman instead of holding office in the Government, you would 
regard that language as somewhat dangerous, something that can be 
applied unfairly and unreasonably. 

Isn’t it possible that we can change it, and then through your ad- 
ministration of it, eliminate occurrences of that character? 

Mr. Snyper. Was that article prepared by a member of the Depart- 
ment of Defense, sir; I am not familiar with that? 

Mr. Mrrcnet. If I may summarize it, what happened in connec 
tion with the sinking of the /ndianapolis was this: a Navy captain 
wrote an article for a magazine. In accordance with instructions, he 
submitted that for clearance to the Department of the Navy. 

The Department of the Navy received it and refused clearance. 

The Saturday Evening Post resubmitted the article to the Secretary 
of Defense’s office—in this case, I believe to Mr. Robert Tripp Ross. 
Mr. Schooley handled it. It is all documented in our July hearings. 
(See 25th Intermediate Report of the Committee on Government 
Operations, 84th Cong., 2d session, July 27, 1956, p. 34.) Schooley 
tried to get the article out of the Navy into his own office. The upshot 
of the whole thing was that the Secretary of Defense’s Office went to 
the Secretary of the Navy’s Office, the Secretary of the Navy agreed 
with him, and it was released. 

There was nothing involving security in the whole story. The man 
who wrote it, a Navy ¢ captain, submitted it and the Navy cleared it 
securitywise. The record shows the only objection to it was based 
solely on constructive contribution, namely, that it would injure the 
Navy’s recruitment program. Those are the facts of the situation. 
It was ultimately published. 

Mr. Moss. Only after a considerable amount of pressure. 

Mr. Decuerr. Of course, the recent publication about the Japanese 
attack on Pearl Harbor is an incident that went just the other way. 
There has been no evidence that anybody was trying to prevent the 
very many unhappy things that occurred at the time of Pearl Harbor 
from coming out in the open, fully. 
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CENSURE IN “INDIANAPOLIS” CASE 


Mr. Mircue.i. There was another matter connected with the /n- 
dianapolis case, Mr. Snyder, namely, a letter of censure written by the 
same Navy officials to the Bureau of Naval Personnel. You might 
personally like to take a look at it to show you what can happen to 
4 man when he doesn’t know how to interpret a document. 

Mr. Fascety. Might I ask Mr. Snyder some questions ? 

Mr. Moss. Certainly. 

Mr. Fasceti. Getting back to your testimony, I believe you said 
that even if you substituted language, actual operation would depend 
on the intent of the persons who carry it out. If their intentions are 
good, it is all right. On the other hand, if you got a negative intent, 
and you wanted to withhold, you would withhold it regardless of the 
language. 

Am I paraphrasing your testimony correctly ? 

Mr. Snyper. I think perhaps you are construing my words from 
the negative point of view. 

Mr. Fascetu. I was not trying to. 


PRESERVATION OF TEAMWORK 


Mr. Snyper. My whole objective was to state that if there were no 
Janguage at all, responsible people would be interested in preserving 
interservice teamwork, and in bringing to the attention of anyone 
such words as might, either innocently or otherwise, undermine this 
teamwork. That is exactly what I meant. 


SUGGESTED ABOLITION OF CONSTRUCTIVE CONTRIBUTION 


Mr. Fascett. That is exactly the point I raise: Why don’t we just 
do away with this language altogether? Why modify it or substitute 
it—just do away with it. You are going to implement it; you know 
what you are going to do. I believe in what you say, I believe in what 
you are going to do. 

Mr. Snyper. I wasn’t in at the birth of this, neither do I know I will 
be in it at the-—— 

Mr. Fascetn. Death. 

Mr. Snyper. Any other operation on the language, but perhaps you 
have a point there. I don’t know. 


DIFFERENCE BETWEEN DIRECTIVES AND MEMORANDUMS 


Mr. Mircuext. Mr. Dechert and Mr. Snyder yesterday we were dis- 
cussing the difference between a directive and a memorandum. I 
think we came to the general conclusion that a directive has more force 
and a place throughout the Military Establishment. Is that a correct 
statement ? 

Mr. Decuert. No; I think it doesn’t have more force, but it is used 
tostate general principles. Somewhere I have a document which was 
issued to describe when one should use directives and when one should 
use something else. Do you have that document, Mr. Mitchell? I 
will try to find it, and give it to you before the hearing is over. 
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Mr. Fascety. This is a guideline memorandum for the legal depart, 
ment ? 


Mr. Decuerr. Yes. 

Mr. Fascety. In determining when you would use a directive ang 
when you would not. 

Mr. Decuert. Yes; I will find it, and give it to you. 

Mr. Mircueiy. Mr. Snyder, at the time of your appearance befor 
the Senate committee, Senator Kefauver asked you the following 
question : 


















I am talking about an official act, a written recommendation. For instang 
a recommendation by one of the Defense Departments to the Secretary of De 
fense that some program be adopted to enable the public to have more inform. 
tion or a recommendation that there be a larger amount of ammunition 
manufactured. 


You replied: 


There are two different types of information, but there was published, I believe, 
in yesterday’s paper a copy of a recommendation by the Secretary, the office of 
the Secretary of Defense, to all responsible officials in the Pentagon on the | 
subject of information advising them how to produce more information tp 
satisfy inquiries from the meeting. That certainly was a public matter, and 
was made public, or was not withheld. 






What did you have reference to at that particular time ? 





INFORMATION POINTERS 













Mr. Snyper. I was referring to the “pointers” which Mr. Allen 
issued prior to my arriving on the scene, and which have been referred 
to several times, complimentarily, by the chairman, I believe. 

(See p. 2119, subcommittee hearings. ) 

Mr. Mitcuetyi. Mr. Chairman, I would now like to read a short 
letter which is already in our record. It is a letter dated February 
14, 1957, addressed to you and the chairman, signed by Philip K 
Allen, Deputy, Public Affairs. 


DeaR Mr. CHAIRMAN: Enclosed, for your information, is a copy of a guide 
recently circulated by this office for the use of statutory appointees and senior 
military officials in the form of ‘general public information’ pointers. 

While, of course, it is not intended to replace formal Department of Defense 
directives, but rather is for use as a convenient basic guide, and reminder, I 
thought nevertheless you would like to have a copy. 

Sincerely yours, 









Puitie K. ALLEN. 













SUGGESTION THAT INFORMATION POINTERS BE MADE A DIRECTIVE 





Mr. Dechert and Mr. Snyder, is there any reason why those pointers, 
public information pointers, can’t be put in the form of a directive 
since the chairman has already gone on the record as congratulating 
their intent and purpose ? 

Mr. Snyper. As far as I am concerned, sir, I would think that any 
new directive embracing the departmental policy on the issuance of 
information should embrace the essential parts of these pointers. 

I would have to study them side by side, to see what belongs in and 
what doesn’t. 

Mr. Mrrcnei. The reason for the question is that a directive applies 
to all of the Department of Defense—civilian and military. The 
heading of this particular memorandum is “For Department of De 
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fense Statutory Appointees, and Senior Military Officials,” and there- 
fore, 1 would say that this applies only to a limited number of in- 
dividuals in the Department of Defense. 

Mr. Snyper. I don’t know whether that is correct or not. It went 
out to a considerable number, I believe. I see nothing wrong with 
the content—it is certainly as you noted not withheld, it was printed, 
and the essence of it appeared. Certainly, there was nothing in there 
ihat would lead someone below the level of statutory appointee to say, 
«J have conflicting instructions.” 

Mr. Auten. Mr. Chairman, could I say something ? 

Mr. Moss. Mr. Allen ? 


STATEMENT OF PHILIP K. ALLEN, DEPUTY ASSISTANT SECRETARY 
OF DEFENSE FOR PUBLIC AFFAIRS 


Mr. Aten. I believe my letter to you of April 2 answers in large 
part this question Mr. Mitchell just put to Mr. Snyder. 

Mr. Mrreneti. Yes; we have that in the record, too. It is in the 
record of the Coolidge Committee hearings. 

Mr. Atten. I don’t believe it is—this was written on April 2. 

Mr. Mircue.. It is, we inserted it for the record. 

Mr. Atten. Well, could it be put in this record? 

Mr. Moss. It is a part of the record. (See p. 2121, subcommittee 
hearings, March 11 and 12, 1957.) 

Mr. Auten. I was thinking specifically of the third paragraph. 

Mr. Mircneti. Mr. Allen, the purpose of the question is to try to 
ascertain why it can’t be a made a directive. I think it can be, and 
I think Mr. Snyder—— 

Mr. Decuerr. If I may answer as a lawyer, there is no reason at all 
why it can’t be made a directive. It was, I believe—and probably Mr. 
Allen said this—directed specifically to statutory appointees and senior 
military officials, because they are the people who have most contact 
with the press, but it was intended to refer to everybody, and can prob- 
ably be made to refer to everybody. 

The only reason why [ as a lawyer—I was dealing with this to put it 
in directive form—might be compelled to change it a little is that it is 
very informal, and directives are rather more formal, as you will see 
when I find the document which describes directives. 

Mr. Mircneny. That is what I am afraid of. That is why I was ad- 
vising Mr. Snyder to stay away from the lawyers as much as he pos- 
sibly can. 

Mr. Decuerr. All right. 


INFORMATION POINTERS 


Mr. Mrrcneci. There are some things which are clarified in the 
pointers, and I quote: 


If you can’t give the reporters the answers, tell them so, and, if possible, why. 
Don’t evade or indulge in doubletalk. If you are not in a position to express 
an official departmental view on a matter, if the subject is one concerning which 
you have an expression of personal opinion—you feel in your personal opinion 
would be appropriate, you should make this understood. It may be apparent 
to you that you are on the side of the angels, but don’t indulge in indignation 
before the press unless you want to see it in print. Don’t play favorites. 
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And I believe, you, Mr. Snyder, have already made it amply clear ty 
this committee that you don’t intend to. 


General news announcements are made through the Office of Public Info. 
mation. Ordinarily, however, when a reporter initiates an inquiry, he 


entitled to an answer exclusively, unless some other news media representatiy | 


asks for the same information. 


Mr. Snyper. May I comment on that? 
The language is so good I wish I had written it myself. 


EXCLUSIVE STORY AS A RESULT OF INQUIRY 


Mr. Decuerr. I wonder if I may offer a question here? I wonder 


if that last sentence really is fair and represents the reporter’s point | 
of view, generally. If an important matter comes to the public as, | 


result of an inquiry, I do not think it is fair, if it is a really impor. 
tant matter, that he should get an exclusive story on it. For that 


reason, when we released the classified memorandum at the request of | 


Mr. McDaniel, following our press conference, we did not give it to 
him alone, but released it generally at the same time we wrote him 
that letter. I think that is a question about which you might find 
reporters have grave difference of opinion. 

Mr. Mircueti. That is a point which has been raised to this com- 


mittee by Mr. Snyder’s remark of yesterday when he said, and correct | 


me if I am wrong, Mr. Snyder, “we don’t necessarily have to answer 
the inquiry of an imaginative reporter.” Is that correct? 


Mr. Snyper. There was another adjective—“energetic” or “enter- | 


prising.” 

Mr. Mrrcuect. In other words 

Mr. Snyper. That wasn’t a complete sentence. I added immedi- 
ately, particularly if the inquiry was concerned with a matter in 
preparation for general dissemination such as a public announcement 
which would be in the public domain within 24 or 48 hours. 

Mr. Mrirciievi. All right, let’s assume for the sake of illustrationa 
reporter makes an inquiry. Because of your investigation of his 
request, he is the cause of a decision to make a release. What would 
happen in such a case as that? 

Mr. Snyper. That is a hypothetical case. There have been many 
like that, without question—that is, there have been many reporters 
who have at the psychologically correct moment asked the right 
question and gotten an answer which is an exclusive, and which has 
made page 1. Such as if Congressman Moss was walking down the 
street and one asked: “Congressman, are you a candidate for the 
governorship?” and he had just made up his mind and decided to 
answer yes. That would be the kind of fortuitous question which 
reporter asks once in a blue moon and which produces the kind of 
scoops that make the reporter’s life so interesting. 





REFUSAL OF RECOMMENDATIONS ON SCIENTIFIC INFORMATION 


Mr. Mrrcnert. Mr. Dechert, former Assistant Secretary of De 
fense Ross refused to make available to this subcommittee nonclassi- 
fied recommendations on improving the flow of scientific information. 

Mr. Chairman, I would like to put these documents in the record. 

Mr. Moss. With no objection, the documents 
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Mr. Decuerr. Wait a minute, those documents—you mean Mr. 


Ross’ letter ¢ ii 
Mr. Mrrcuey. The exchange of letters between us. (See exhibit 


VL) 


Mr. Decuerr. Will you add my letter of explanation you received 
a few days ago! 

Mr. Mircuett. Yes, if we have it. 

Mr. Decuert. One of your associates acknowledged it. 

Mr. Fascerx. I haven’t seen the letter, Mr. Dechert, but are we 
going to get the information. or aren’t we 

Mr. Decuert. I think I had better read the letter, if I may because 
this has been much mooted about, and it is my understanding that 
gome, at. least, feel this is a clear explanation of something that was 
not clear before. 

Mr. Mircnenyi. O. K. 

Mr. Decuert. This is dated April 4, 1957. 


DECHERT REFUSAL 


In my capacity as General Counsel of the Department of Defense I have 
before me your letter of January 15, 1957, addressed to the Honorable Clifford 
0. Furnas who was then Assistant Secretary of Defense (Research and Devel- 
opment). I also have before me your three letters dated January 16, 1957, 
addressed respectively to Hon. William H. Martin, Director of Research and 
Development of the Department of the Army; Hon. Garrison Norton, Assistant 
Secretary of the Navy (Air) and Hon. Richard B. Horner, Acting Assistant 
Secretary of the Air Force (Research and Development). 

Your letter to Dr. Furnas asked for four items, as follows: 

1. The agenda of the Research and Development Policy Council meeting 
of July 6, 1956. 

2. A 5-page recommendation of a proposed method for the establishment 
of an overall Department of Defense classification policy. 

3. A 3-page recommendation of a proposed method for the establishment 
of overall Department of Defense classification procedure. 

4. A 2-page document listing those present at the meeting and including 
notes on the meeting. 

I note that the final paragraph of your letter of January 15th to Dr. Furnas 
mentioned the fact that you were also “asking the heads of the Service Research 
and Development Units to make available to the subcommittee their recom- 
mendations on the scientific information problem.” Your three letters of Janu- 
ary 16th addressed to the three gentlemen mentioned above were, of course, 
the letters to which you referred in the last paragraph of your letter to Dr. 
Furnas. In these three letters you requested the three gentlemen addressed to 
“supply the subcommittee a copy of your recommendations.” 

Ialso have before me a transcript of a statement made by Congressman Fascell 
on November 14, 1956, as acting chairman of your subcommittee (see page 1783 
of subcommittee hearings Nov. 14, 1956) from which statement it seems clear 
that Congressman Fascell, and perhaps you, had been supplied some mis- 
information about the papers referred to in your four letters mentioned above. 


RESEARCH AND DEVELOPMENT POLICY COUNCIL MEETING 


Your committee had apparently been informed from some source that the 
Research and Development Policy Council, as a result of a meeting held July 6, 
1956, “came up with a series of recommendations on the need for an increased 
flow of technical information.” This reference is, I believe, intended to be 
directed at items 1, 2, and 3 mentioned in your letter of January 15, 1957. 
Your committee apparently had gained the incorrect idea that the recom- 
mendations of 5 pages and 3 pages respectively, to which you refer, were 
recommendations of the Research and Development Policy Council itself. 

The fact is that the two proposed suggestions had been worked out by a 
Reserve officer as a project in which he was involved during the training period 
in connection with his active duty in fulfillment of his obligations as a Reserve 
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officer. This particular man had information as to the classification practices 
in the Atomic Energy Commission and as a result of his knowledge in tha 
field, he prepared, as an interesting suggestive document, these two reports 
dealing with the possibility of applying similar methods to the Department of 
Defense. 

At the meeting of the Research and Development Policy Council on July ¢ 
1956, the work embodied in these two reports of proposed methods was one of 
the items brought up for discussion. Discussion of the reports did in fact take 
place and those present were requested to comment in writing on ways and 
means of improving the situation. Several members of the group did in fae 
submit written comments. These comments and the original suggestions were 
part of the material considered by the Coolidge Committee in its study of this 
whole situation, and they will of course be made use of by the Director of 
Declassification appointed in fulfillment of the terms of Secretary Wilson's 
directive No. 5105.12. 

To release the four items mentioned in your letter to Dr. Furnas would, J 
hope you will agree, violate the principle that business cannot be carried op 
in Government or elsewhere if merely preliminary and tentative comments and 
working papers are made public. Any executive needs to be able to secure ad- 
vice from his associates without those associates feeling that their spoken or 
written preliminary suggestions or comments will be broadcast. Any contrary 
policy would tend to prevent an executive from being able to secure prompt and 
outspoken advice from those he consults. This principle is applicable to the 
conferences of the Supreme Court Justices, to the relations of your committee 
with its staff, and to the relations of officials of the executive departments with 
their own associates. 

The same considerations apply to the written comments of Messrs. Martin, 
Norton, and Horner. Your committee can, of course, now call these three men 
as witnesses and ask them their views today on this general subject, but I 
think you will agree that for us to release for publication now the preliminary 
advice of these three men as to the suggestions which I have described above 
would create a situation where frank comments hereafter would be less likely 
to be given. 

I may say, however, that it seemed clear that the enormous variety of sub- 
jects of this nature involved in the entire operation of the Department of De 
fense made it impracticable to apply to the Department of Defense as simpli- 
fied types of procedure as were suggested. This entire subject was, I think, 
fully covered in the testimony before your subcommittee on November 13, 1956, 
of S. E. Clements, Director of Planning, OASD (Research and Development), 
particularly in the part beginning at page 120. 

You will remember that in your correspondence with Assistant Secretary 
Robert Tripp Ross following the November hearings before your committee, Mr. 
Ross in the next to last paragraph of his letter of November 16, 1956, said 
that he would be glad to have prepared, for submission to your committee, 
“an analysis of current Department of Defense policies and procedures and an 
outline of the problem areas relating to the classification and declassification 
of scientific and technical information.” You yourself in replying to Mr. Ross’ 
letter said you would be glad to have such an analysis and outline, together 
with a list of the members of the Research and Development Policy Council. 
You will find enclosed a letter addressed to you from Mr. W. M. Holaday, 
Deputy Assistant Secretary of Defense. (Research and Engineering), with an 
attached document entitled “The Declassification of Scientific and Technical 
Information” which I believe fulfills the undertaking made to you by Mr. 
Ross. Attached to Mr. Holaday’s letter also is a list of membership, as of July 
6, 1956, of the Research and Development Policy Council. 

Sincerely yours, 
Rosert DecHert, General Counsel. 

Mr. Moss. Mr. Dechert, were these papers classified by an “official 
use only” stamp ? 

Mr. Decuerr. No, they are not classified at all. 

Mr. Moss. They are the ones, then, that should be withheld in the 
public interest ? 

Mr. Decuert. If a responsible official so decides. I may say that 
these papers were reviewed by a number of us. I can describe them 
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further to you, if you want. I, myself, know a great deal about the 
content of them. it was felt that they could no more be made public 
than could the notes of a conference between 3 or 4 of my assistants 
attempting to help me write an opinion which I finished at quarter 
past 1 this morning for use later today. That kind of thing just 
isn't possible to be given out. 

Mr. Moss. Was this refusal taken up with the Secretary of Defense 
and made at his direction ¢ 


REFUSAL NOT TAKEN UP WITH SECRETARY OF DEFENSE 


Mr. Decuert. No, this one was made by me and others of equal 
rank, in the absence of Mr. Wilson, under the delegated authority 
which we have. I have talked with Mr. Wilson about it. 

Mr. Mircneti. Mr. Dechert, will you refer to Directive 5400.4, para- 
graph V—B, page 35 ¢ (See exhibit I—D.) 

Mr. Decuert. Yes, sir; I have it. 

Mr. Mircuei. And I quote: 

In the rare case where the same considerations which preclude making in- 
formation public, raise a question as to whether particular information re- 
quested may be furnished to a Member or a committee of the Congress, even in 
confidence, no final refusal to furnish such information shall be made until such 
cases have been submitted to the Secretary of the military department con- 
cerned or to the Secretary of Defense. 

Mr. Decuerr. Are you directing my attention to the fact that this 
decision was made by me instead of by Mr. Wilson ? 

Mr. Mircueiyt. This language to me means, as it states, that no 
final refusal to a committee of Congress or a Member of Congress 
will be made unless Mr. Wilson, the Secretary of Defense, personally— 
not a delegated official—makes the decision. The question is, did he 
personally make this decision that we could not have these documents ¢ 

Mr. Decuerr. No. As I stated before, it happens Mr. Wilson was 
away this week, and you were pressing for an answer on this subject, 
and [ thought rightfully so. 

To answer your question directly, sir, in the conduct of human 
affairs an executive has to delegate some things to his staff. I served 
as adjutant of an infantry regiment in World War I, and I often had 
to take responsibility for the colonel when he wasn’t there. 

I would like to read into the record at this time, sir, a statement of 
the number of inquiries we had from the Congress in March—I have 
copies of it typed. 


WHO DECIDES FINAL REFUSAL TO CONGRESS ? 


Mr. Moss. I think that might be helpful a little later. However, it 
would be more helpful at the moment if we would stick to the language 
of the directive and determine whether it is your interpret: ition that 
it is not necessary for the Secretary personally to concur in the refusal 
and that he has the right to dele ‘gate naan responsibility to others. 

Mr. Decuerr. In my judgment, sir, he has the right, as any other 
executive does, to de legate that reemeclailitiite to his trusted staff offi- 
cers. That is involved in the powers of the Assistant Secretaries of 
Defense under the Organization Plan No. 6, under the President’s 
message, and under congressional action. 
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Mr. Fasceru. Mr. Dechert, don’t you think it would have been wiger 


under the circumstances, therefore, to spell out in this directive what | 


you are talking about now ? or ah be 

Mr. Decuert. No, sir. You can’t put in every directive the content 
of every applicable statute. 

Mr. Fascetz. You could have said no final refusal to furnish such 
information shall be made until such cases have been submitted to the 
Secretary of the military department—why put that in there, every. 
body knows that—or to the Secretary of Defense. Why put that inf 
Everybody knows he is Secretary of Defense; he is the top man. 
Why not put in there “or unless submitted to the General Counsel,” 
or “unless submitted to Mr. Snyder’s office”? That is what you am 
saying you can do, anyway, so why mislead anybody? Why not sa 
no final refusal to furnish such information shall be made until call 
cases shall have been submitted to somebody in the Defense Depart- 
ment, if that is what you mean? 

Mr. Decuert. Mr. Fascell, I think the answer is that when one of 
us who are of Assistant Secretary rank, operating under principles 
laid out by Mr. Wilson, operating in his name, takes one of these steps, 
it is Mr. Wilson acting. 

Mr. Fascetz. Mr. Dechert, I understand that, but any reasonable 
person reading this directive would assume that a refusal must have 
Mr. Wilson’s personal attention. 

Now, if it isn’t going to have Mr. Wilson’s personal attention, why 
not say so? I think it is very misleading. 

Mr. Decurerr. Well, the answer to your question is that it will have 
Mr. Wilson’s attention, if that is the feasible thing to do. 

Mr. Fascex. I understand that. 

Mr. Decuert. If it isn’t feasible, it will be carried on through the 
members of the staff to whom he delegates that responsibility. 

Mr. Fascetxt. Mr. Dechert, I understand that thoroughly. I see 
nothing unreasonable about it. As far as I am concerned, anybody 
who has responsibility in the Department of Defense can make that 
decision. But I think that when you put into a directive a state 
ment which makes it look like the request is going all the way to the 
top before it is turned down, when in reality everybody knows, ac- 
cording to what you are saying, that it isn’t, then I think we ought 
to clarify the point. 

Let’s make the record clear that in discussing subparagraph B of 
paragraph V, entitled “Furnishing Information to Congressional 
Committees,” in directive 5400.4., it does not necessarily mean that 
the final refusal talked about in that paragraph shall be done only at 
the action of the Secretary of the military department or the Secre- 
tary of Defense, but that it may be done by anybody in the line of 
command who has the authority to grant such refusal. 

Mr. Decuerrt. I think that is the wrong expression, line of com- 
mand. Weare not in the line of command. 

Mr. Fascetxi. Well, correct me, then. 


DELEGATION OF AUTHORITY TO REFUSE CONGRESS 


Mr. Decuertr. It may be done by those in the rank of Assistant 
Secretary to whom Mr. Wilson delegates certain of his responsibil- 
ities. 
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Mr. Fascert. That makes it very unclear to me. I am sorry, Mr. 
Dechert, but do I assume by that, that in order for your interpre- 
tation to apply Mr. Wilson has specifically to grant authority to act 
‘n this matter? I don’t think that is what you mean at all. 

Mr. Decuerr. I am sorry, I didn’t catch that question. 


uestion read. ) 
ee Decuertr. No, I do not mean that he has specifically to grant 


authority in each particular matter. If that were so, it would he 
iust as easy for him to decide the matter himself. But there is a 
necessity to get jobs done, and there is a tremendous volume of re- 
sponsibility. I do not think that anyone will be misled by this 


age. 
"7 aoe think that they will be misled, I shall be glad to take up 


with Mr. Wilson the question as to whether this is a point that should 


be changed. 
(The following letter was received later) : 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D. C., April 13, 1957. 
Hon. Joun E. Moss, ' 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, House of Representatives. 


Deak Mr. CHAIRMAN: I believe that you stated that you kept open the record 
of last week’s hearings before your committee on the implementation by the 
Department of Defense of the recommendations of the Coolidge Committee, and 
I therefore write this letter with the request that it be incorporated as a part 
of that record. 

(1) You will remember that on the closing day of the hearings you asked me 
about the fact that I had, as General Counsel of the Department of Defense, 
signed the letter of April 4, 1957, in answer to the verbal request of your staff, 
made to me in my office, that there be a reconsideration by the Department of 
Defense on the matter of furnishing to you copies of certain preliminary memo- 
randums and preliminary comments originating in the Office of the Assistant Sec- 
retary of Defense (Research and Development), which material on two different 
occasions last fall had been the subject matter of letters to you stating that 
because of its nature it could not be released. 

Complying with the urgent request of your staff that this matter be reviewed 
once more and that a report be made to you substantially in advance of the 
hearings, a conference was held in the Department in which the whole matter 
was thoroughly reexamined. As I stated in my testimony, Mr. Wilson himself 
was not in the city and therefore could not be consulted personally, but inas- 
much as he had personally approved the two earlier decisions to withhold the 
information on the ground of its preliminary nature, and since your staff had 
pressed for a prompt answer substantially before the hearings, I wrote my letter 
dated April 4, 1957, conveying to you the conclusion which had been reached. 

Following the hearings, Mr. Murray Snyder, Mr. Philip Allen, and I this 
afternoon discussed with Mr. Wilson the question of the future handling of such 
matters in the light of the first sentence of section V (B) of directive 5400.4 
dated March 22, 1957. As you know, this sentence reads as follows: 

“In the rare case where the same considerations which preclude making infor- 
mation public, raise a question as to whether particular information requested 
may be furnished to a Member or committee of Congress, even in confidence, 
no final refusal to furnish such information shall be made until such cases have 
been submitted to the Secretary of the military department concerned or to the 
Secretary of Defense.” 

Mr. Wilson said he intended a literal interpretation of the language just 
quoted from section V (B) of directive 5400.4, despite his legal right to perform 
many functions through the Assistant Secretaries of the Department w ho oper- 
ate as his staff officers. He therefore plans to have any such contemplated 
refusals reviewed by the Secretary of Defense or the appropriate Secretary of a 
military department before any final refusal is given. 

(2) I might add, however, in connection with the preliminary papers in the 
research and development area which were the subject matter of my letter of 
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April 4, 1957, referred to above, that Mr. Wilson has again personally reviews 
that situation and has confirmed his decision already twice previously CONVeye’ 
to you during the fall, that these papers are of such a preliminary charac 
that the release of them would run counter to well-established principles ¢ 
operation in all departments of the Government. 

(3) Mr. Wilson also gave consideration to the request contained in your letter 
to me dated April 5, 1957, which dealt with 6 memorandums of conversations with 
6 newspapermen that had been attached to the confidential memorandum dateg 
March 17, 1952 (now canceled by the new directive No. 5145.2 and publicly m 
leased), and to the report from the Air Force which was mentioned in the fing 
paragraph of the canceled memorandum of March 17, 1952. In your letter to me 
on this subject of April 5, 1957, you pointed out that Mr. Samuel J. Archibald, 
staff director of your subcommittee, had been cleared for access to classifi § 
material, and you asked that arrangements be made for him to see the gi § 
memorandums of conversations with newspapermen and the report of the Ajp 
Force. 

I discussed this matter with Mr. Archibald, of your staff, before the hearings 
Since that time this request also has been reviewed with Secretary of Defense 
Wilson personally. With his authority I report to you that, inasmuch as both 
the memorandums and the Air Force report are chiefly investigative reports, aris. 
ing out of the patriotic action of six newspaper representatives in reporting to 
the Department of Defense their possession of information which they correetly 
believed might be of a classified nature, it would be improper for the Department 
to make such investigative material available, even to Mr. Archibald, aside from 
being perhaps unfair to the six reporters whose action originated these 
investigations. 

On this subject you may remember the cogent opinion of the then Attorney 
General Robert H. Jackson (later Justice of the U. S. Supreme Court), 
when in 1941 the chairman of the House Committee on Naval Affairs by letter 
requested certain investigative reports. Justice Jackson, as Attorney General, 
restated the policy of the Department of Justice as follows (40 Opinions, A. G, 
No. 8, April 30, 1941) : 

“It is the position of this Department, restated now with the approval of and 
at the direction of the President, that all investigative reports are confidential 
documents of the executive department of the Government, to aid in the duty 
laid upon the President by the Constitution to ‘take care that the laws be faith 
fully executed,’ and that congressional or public access to them would not be in 
the public interest.” 

Very sincerely, 
Rosert DECHERT, General Counsel. 

Mr. Fasceiti. Well, sir—— 

Mr. Decuerr. The fact is that all of us who are on his staff at this 
level of Assistant Secretary are charged with the responsibility of 
carrying out the functions he assigns to us, in his name and upon his 
responsibility, just as I did in the Army. 

Mr. Fasceix. I have no misunderstanding on that. 

Mr. Decuerr. I think, therefore, it is not wise to attempt in every- 
thing to spell out this which is the fundamental thesis of Government. 

Mr. Fasceiu. I agree, sir, but an attempt was made to spell it out in 
this directive. Once you undertake to spell it out, you are bound by 
your own language. 

There is another point that might be very misleading. The diree- 
tive says no final refusal to furnish shall be made until such cases have 
been submitted. By whom? Is the burden upon the congressional 
committee to take the matter to the Secretary of Defense ? 

Mr. Decuerr. No; it may operate either way. Those of us with 
whom it is taken up by the Congress may say, “This is a question 
which Mr. Wilson personally ought to decide,” or the Congressman, 
himself, may say this is so important that I would like Mr. Wilson to 
take it up, and Iam sure he will. 
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Mr. Fasceu. Let’s an: ilyze this statement one step further. It is 
agreed that the directive is binding arid effective upon the personnel 
of the Department of Defense ‘ 

Mr. Decuerr. Yes. 

Mr. Fascety. It grants certain rights with respect to the con- 
gressional committees and Members of the C ongress, but it is manda- 
tory upon the pe srsonnel within the Department : of Defense. There is 
no discretion in here; no final refusal shall be made until such cases 
have been submitted. 

There again, I don’t want to quarrel with the fact that somebody 
else made the decision, or that they have the right to do it, or should 
do it from a prac tical st: sndpoint. But I don’t think you can have your 
ake and eat it too. I point this out to show that there is a genuine 
place where we can misunderst and or draw inferences that are 
incorrect. 

Mr. Decuerr. Mr. Fascell, you may be right. 

You know this area of legislative draftsm: anship, which we are now 
talking about, is one of the most difficult ones in the world, because if 
in any document- —be it a statute, directive, or what—you incorporate 
every other thing that may affect it, you will never get anywhere. 

Mr. Fascett. I agree with you, sir, and a perfect law has never yet 
been drafted. 

Mr. Decuerr. Our feeling was here that necessarily implied in this 
was the fact he at the persons who by law are in position to operate in 
Mr. Wilson’s name—on his staff, in other words—to get work done, 
ean take this step. When we do so, we are doing it in his name, and 
on his behalf. 

Mr. Moss. Mr. Hoffman ? 

Mr. Horrman. With reference to this same paragraph B, I would 
like to ask my colleague, and I ask only for information: How would 
you change that paragraph so that it would be clearer ? 

Mr. Fascey. Sir, are you asking the question of me ? 

Mr. Horrman. Yes. 

Mr. Fasceiyt. I don’t know that I would undertake to draft the 
language of a directive off the cuff, Mr. Hoffman. 

Mr. Horrman. You have been studying it 

Mr. Fasceiy. I think probably I would wind up taking that out. 

Mr. Horrman. What reference do you want out—what language 
do you want out of the directive / 

Mr. Fasceii. I might want to do away with the whole directive, if 
I thought about it long enough. 

Mr. Horrman. All I am trying to do, if there is something wrong 
with it, I would like to have it fixed. 

Mr. Decuert. Mr. Chairman 

Mr. Horrman. Wait until I get through with my colleague. He is 
a younger man, a very brilliant man, and I thought it would be helpful 
to get his comment—helpful to you as well as to me. 

Mr. Decuerr. It will, sir. 

Mr. Moss. I have a suggestion. I am not an attorney. I would 
provide no final refusa! shall be made until it has been made within 
the Department of Defense. 

Mr. Horrman. This does say that. 
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Mr. Moss. It doesn’t say that as I read it. 

Mr. Horrman. Pardon me, I don’t mean to contradict too direetly, 
but it says someone in the Department shall make it. 

Mr. Moss. It says the Secretary should. 

Mr. Horrman. It says in rare cases—let’s read it. 


In the rare case where the same considerations which preclude making infor. 
mation public 

Mr. Fascett, That whole first sentence I would strike. 

Mr. Horrman. What would you put in place of it? 

Mr. Fascetz. I wouldn’t put anything. 

Mr. Horrman. Let me read it again. 





In the rare case where the same considerations which preclude making infor. 
mation public raise a question 





PRESUPPOSITION OF “RARE CASE” 


Mr. Fascexyu, That is a very, very fine case of what I would calla 
self-serving declaration. It raises a great presupposition—it says “in 
the rare case.” I think Mr. Dechert would agree with me, and I would 
strike that out. 

Mr. Horrman. Is it not your opinion that there are different situa- 
tions, there are different cases which come up, that there is, for ex- 
ample, one case where anyone, a subordinate, can tell you the answer, 
and in some cases that are more serious where you want the opinion of 
the top man—— 

Mr. Fascetu. I can visualize where that would be the case. 

Mr. Horrman. Don’t you need a regulation which refers to the rare 
ones and to those which are not rare ? 

Mr. Fascexu. I don’t think so; no. 

This is a matter of judgment within the Department of Defense. 
Somebody has to decide whether it is rare enough or hot enough so he 
wouldn’t touch it with a 10-foot pole and will take it up with the 
Secretary. 

[ don’t think you can spell out that kind of case in a directive, but 
evidently that is what they are attempting to do here. 

They are saying in effect when you have a real tough one, and a 
rare one, indeed, take it up with the Secretary of Defense, and we 
assure you Members of Congress, that is what this means, we assure 
congressional committees, it won’t be some guy down on desk 14—A in 
a backroom who is going to make the decision, it will be the Secretary 
himself. 

It is obvious from the testimony that is not the case, and I say it 
ought to be corrected. Let’s be frank and honest, and just not put 
anything about it in there at all. 

Mr. Horrman. Isn’t it true that there are cases where Congress- 
men and congressional committees insist that the information come 
from the top? Don’t we even ask—I will ask the witness, do we not 
on occasion insist that the President answer something / 

Mr. Fascetu. Sure. 

Mr. Horrman. Pardon that “insist”—ask that he tell us, and do 
not the reporters at these press conferences put questions to him? 

They get to the top there, do they not, on some question practi- 
cally every week. You are nodding your head. 

Mr. Decnert. I thought you were asking Mr. Fascell. 
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Yes, I do agree. 

Mr. Fascett. It is dangerous here to nod on anything. 

Mr. Horrman. He is quick as can be. As far as he and I are con- 
cerned, we are through on B, because he says it should come out. 
! [say as far as I am concerned, keep it in. 
infor. | We are talking about this rare case. Over on the floor one day i in 

: debate we had up this same question, and it was suggested that in- 

quiries might be sent down to subordinates, and I recall our distin- 
' guished colleague from Ohio, Mrs. Bolton. 

She said w hen I want to know something, I want the Cabinet mem- 
ber to tell me. She and I disagree; when T want to know something, 
I want to get it from the fellow who knows about it, not the fellow 


ctly, 


a 


™ who doesn’t know about it. 
When I come to your office, I ask who—in a Secretary’s or As- 
' sistant Secretary’s office—knows about this case. Then sometimes in 
| Jess than a week I get an answer that is definite. 
alla | But on other occasions, I write the Secretary. Because it is an 
3 “in | overall top question. And let me illustrate that, and I think it bears 
ould | directly on this. 
tua- | REFUSAL OF INFORMATION ABOUT CONGRESSIONAL TRAVEL 
eX 
wer, In November 1955, I wrote the Secretary of the Army, the Secre- 
nof | tary of the Navy, the Secretary of the Air Force, and the comman- 


dant of the Marine Corps all the same identical letter. 
Of course, 1 knew—lI didn’t know, but I just assumed then and I 
rare do now that they didn’t know a thing about the situation. They 
couldn’t give the information for which I asked, but I did assume 
that by going to the top in the beginning, they would send it along 


nse, down the line, and they did, and finally I got an answer that I just 
»he | wasn’t going to get the information, after several promises, and this 
the | hooks up w ith what we had here, the other day, on the differences in 


the right to know, as to information from exec utive departments, and 


but | information about travels abroad. 
I want to put in the record the pertinent part of the correspondence 
da | to show that. 
we | (Following is the material submitted :) 
sure The correspondence referred to was, as indicated, a letter to each of the 
L in secretaries and this was what I asked on November 9, 1955: 
ary “Will you kindly advise how many (1) Members of the Senate, (2) Members 
of the House (3) wives of Senators, (4) wives of House Members, (5) con- 
: gressional committee staff members, (6) “aides” of Senators or Members of 
y it the House, (7) “guests” of Senators or Members of the House, have been, 
put during 1955, provided by your Department with transportation to or from, or 
within, Europe, Spain, Asia, Africa, South America, or any other foreign port. 
“Was such transportation provided when such transportation facility was 
OSS: not being regularly scheduled by your Department, and, if it was, what was 
yme the approximate additional expense to the Government? 
not “I realize that answers in detail to the foregoing questions would require the 
expenditure of considerable time, hence the reply need not be other than ap- 
proximate, and such as would be available from your files at this time.” 
The answers were varied. My letter was referred, first to one individual, 
do then to another, but the net result was a blank. 
Then on July 11, 1956, I wrote the chairman of the Committee on House 
ot - Administration, with whom I was advised by some of the Departments the re- 


quested information had been filed. That letter read as follows: 
“At a committee hearing yesterday the Defense Department spokesman stated 
that information which I had requested as to the travel facilities furnished 
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Members of the Senate and the House and the cost thereof had been filed With 
the clerk of your committee. 

“In recent issues of the Washington Post and Times Herald, Drew Pearson 
has publicized some of these trips. 

“Will you kindly advise when and where I may have opportunity to eXamine 
the information filed with you by the Department on the subject referred to} 

“It seems unfortunate that information denied individual Members of Con. 
gress but furnished to a committee, whose records under the Reorganization 
Act are available to every Member, can be published by Pearson while with. 
held from Members.” 

The next day I received the following letter : 

“Your letter of July 11th, addressed to the chairman of the Committee 
on House Administration, has been received in the temporary absence of Chair. 
man Burleson. It will be brought to the Chairman’s attention immediately upon 
his return. 

“Sincerely yours, 





—_—., “Assistant Clerk.” 

Then, on July 19, I wrote another letter to the chairman of the Committe 
on House Administration which read: 

“Several days ago, I inquired as to when clerks from my office could obtaiy 
the information filed with you which shows the trips and investigations held 
both abroad and in this country by Members of the House. The answer was 
that you were away, but that I would hear from you on your return. 

“Inasmuch as Drew Pearson, in the Washington Post and Times Herald of 
July 6, listed some of these trips, I would like the privilege of checking the 
record. 

“It seems to me a little strange that Pearson should have the information, 
but that a Member of the House is not able to get it. I have been trying for 
several months, but so far have met with no success.” 

All I got back was a telephone call telling me that the chairman was still 
away and my letter would be called to his attention when he came back. 

On September 17, 1956, I received a letter from the chairman of the Com- 
mittee on House Administration which read as follows: 

“T regret the delay that has been incurred in replying to your inquiries con- 
cerning the use of counterpart funds by Members of Congress traveling abroad. 
I have been engaged in a campaign for reelection and only recently returned 
to Washington. 

“According to the law, committees using counterpart funds are required to 
render an accounting of the use of such funds to the House Administration 
Committee. Unfortunately, the law does not specify that this accounting be 
broken down to show individual use of such funds. Thus many committees 
render an accounting by groups while other committees, for example the Foreign 
Affairs Committee, furnish a carefully itemized accounting showing the indi- 
vidual use of counterpart funds. 

“The Appropriations Committee travels on funds appropriated to the Depart 
ment of State and no accounting at all of the use of these funds is made ayail- 
able to the Committee on House Administration. 

“The record of expenses by traveling Members of Congress in possession of 
this committee therefore does not reflect a standardized picture. In some in- 
stances, we have itemized statements showing expenditures of each Member of a 
traveling group. In other cases, we have only the expenditures of a group asa 
whole. In still other cases, traveling Members do not report any expenditures 
to this committee. Because such records as are in possession of the House 
Administration Committee are incomplete they have not been made available for 
inspection. 

“The inequities in the present program of accounting for the use of counter- 
part funds have been carefully discussed with the leadership, both the Republi- 
can and Democratic, and it is felt by all concerned that corrective measures 
should be taken to adjust the unsatisfactory features of the present plan. | 
sincerely hope that necessary adjustments can be worked out during the forth- 
coming Congress.” 

The reason given by the executive departments for the refusal to furnish the 
information requested by me, and probably the same reason was given to the 
press, was that the Comptroller General, construing section 1314 of the Supple 
mental Appropriation Act, 1954 (67 Stat. 488), which provides that: ‘Funds 
made available in this or any other act shall hereafter be available for examina- 
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tion of estimates of appropriations in the field and the use of such funds for 
such purposes shall be subject only to regulations by the standing committees 
eoncerned,” stated: “This language, of course, pertains to dollar appropriations.” 


* * * * * * * 


And added: “Under section 1314 of the Supplemental Appropriation Act, 1954 
(67 Stat. 488), the use of dollar funds for the examination of estimates of 
appropriations in the field is subject only to regulations by the congressional 
committees concerned. * * * There is no requirement in the statute that an 
accounting for the use of such funds be made to other than the appropriate 
congressional committee. We do not know what limitations or restrictions re- 
garding the use of such funds may have been imposed by committee regulation. 

Accordingly, information regarding the purposes for which funds made avail- 
able under either of the two statutes concerned were expended by congressional 
committees would have to be obtained from the committees involved.” 

Using this opinion as a shield, the executive departments and apparently con- 
eressional committees refuse to advise the public, that is, the citizens who con- 
tribute the funds, or the press as to how or why, or to what extent, the con- 
tributed tax dollars are used. 

That seems to be the story to date. 

A bill to remedy the situation will be offered. 


I wish to call attention to the fact that yesterday on the floor I again 
raised that question, and I want to put in excerpts from the Congres- 
sional Record of yesterday, and to read to the witness so I can make 
the request of him now as long as he is here. 

I was asking on the floor about the expenses of congressional com- 
mittees abroad, Mr. Secretary, and Mr. LeCompte, a ranking member 
of the committee, and Mr. Burleson said the information was in the 
record. 

And I advised him that wasn’t what I was asking for. Then I said 
this: 


What I am talking about now is the cost of transportation of congressional 
committees and the individual members thereof. Mr. Burleson— 


he is chairman of the House Committee on Administration— 


Icannot give the gentleman that because I do not have it. 

Mr. HorrMan. The Defense Department and MATS and the Air Force say it is 
over in your committee. 

Mr. Burteson. That is not true. 


Now, the information in these letters says it was thrown over there. 
Mr. Burleson continues: 


That is a hot potato I did not want so far as the other committees and indi- 
viduals are concerned. I did not want the information, and I was not going 
to have it on just one department, and relating to a few individual Members 
of Congress. 


Then he sent it back to you, he said. 


Now, Iam asking you, have you got that information? 

Mr. Decnert. Not within my own knowledge, sir. At the time, it is in the 
Department. I haven’t got it. 

Mr. Horrman. Do you know whether the Department has it? 

Mr. Decnert. I am sure we must have. 

Mr. HorrmMan. Oh, I will write a letter to you, you send it,to who has it, and 
we will see if we can get that information. I have been after it since 1955, and 
all the correspondence will demonstrate is that so far as information about the 
travels of Congressmen abroad and the expenses thereof, we just can’t have it. 
so when we are insisting upon the right to know, we are only insisting upon the 
right to know certain things which could not in any way reflect upon us or our 
judgment. 

I can see nothing wrong with that directive, to get back to that, and while I 
am not an expert, I am a lawyer, and being a lawyer am always inclined to 
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disagree with anything that anyone else says, as to the wording of it, and | 
can see nothing wrong in it. 


Mr. Decuerrr. Thank you, Mr. Hoffman. 
Mr. Horrman. You are a lawyer, are you not? 
Mr. Fascety. Yes, and I love to disagree. 


Mr. Decurrt. Mr. Chairman, Mr. Fascell asked me two questions, | 


minute ago. 


Mr. Fascety. I want to assure my distinguished colleague from f 


Michigan. I want to restate my basic proposition that if, as a matter 


of practicality, you or Mr. Snyder makes a decision on these matter, | 


and if there is any chance that this paragraph might be misleadi 
to Members of Congress, or to congressional committees, then T think 
by all means we ought to eliminate it. 


I believe we have dispelled any doubt by the record that has beg | 


made here. But I am not sure that we can attach the record to the 
directive, so it might be wise, in some kind of addendum or explana. 
tion, before some real difficulty or problem does arise under this 
paragraph, to clear that point up. That is the only thing. As far 
as the language is concerned, you are a better draftsman than I, and 
I would defer to your knowledge. 

Mr. Decuert. If I may briefly answer the two questions you put 
to me, sir. A few minutes ago you challenged the use of the word 
“rare,” as to whether it is a rare case in which the refusal is granted, 
I think I should, in answer to that challenge, give you a few figures, 
and these are figures for the month of March only. They happen to 
be the first full month I served. 

Mr. Fascetx. I don’t disbelieve you. 

Mr. Decuert. But you implied, you said that you thought, refusals 
were not rare. 

RARP CASE 


Mr. Fasceti. No, sir; I didn’t say that. I said this, that the lan- 
guage is in effect a self-serving declaration in that it presupposes the 
existence of a state of facts which is not made part of the directive, and 
therefore it would be better draftsmanship not to put the language 
in there. That is all I said. I believe there are rare cases. 

Mr. Decuert. That is right; let me prove that they are rare. 

These figures which I am about to give you are for the month of 
March, the first full month that I happened to be in this Office. They 
relate to the three service departments only, and do not yet include 
inquiries and answers from the Office of the Secretary of Defense, 
Now, this is a brief statement of four paragraphs. 


NUMBER OF REPLIES TO CONGRESS 


The hearings before this committee have somehow created the erroneous 
impression that the Defense Department has a basic policy and attitude of with 
holding information from the Congress and that the Department has, accordingly, 
been denying large amounts to the Congress, 

To bring this matter into better perspective, I yesterday obtained some interest- 
ing facts. The following data cover replies to requests from the Congress alone, 
just during the single month of March 1957, my first month in office: 
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| Letters | Telephone 
| calls 
-_——— . ere en rate nin he, 
, x j ba | 3, 000 600 
—..:- ‘ 1, 000 1, 000 
Air Force 2, 600 | 500 





— 


These are somewhat rounded figures, but they are based on reference to actual 
records. Obviously, included must be many which were quickly and briefly 
answered. Equally clear, however, are the facts that a large number of such 
responses, of necessity, have provided substantial and important information. 
The mere development of such a volume of responses to requests entailed con- 
siderable time, care, and effort on the part of many knowledgeable people in 
many different areas of all three military departments. 

When it is recalled that these figures are for the service units in the Pentagon 
alone, and for a single month, and that they do not even include testimony by 
Department witnesses in numerous committee hearings on legislation, it can 
easily be seen that the amount of information furnished by this Department to 
the Congress over a full year would approach the astronomical. 

It would perhaps be better if we could afford the time and manpower to have 
the substance of the phone calls summarized and if we could collect copies of 
all the written material furnished for even this 1 month and bring them all here. 
However, this would be a rather expensive gesture for the taxpayers who have 
already stood the cost of the development and furnishing of the information. 

These facts should amply demonstrate that, as emphasized repeatedly by 
Secretary Wilson and reiterated in his directives, the Department’s attitude and 
policy is that the maximum information and cooperation should be given the 
Congress. 

Now, Mr. Chairman, on the second point 

Mr. Fascexx. I would like to interrupt you, so that I might com- 
ment on the first point. 

If this is proof of the existence of facts which would be the bulwark 
for the language in the rare case, I would have to dispute that imme- 
diately because I feel that I must understand the circumstances if 
you are going to rely on this statement. 

I appreciate the fact, as all Congressmen do, that the military serv- 
ices and the Department of Defense have a tremendous number of 
inquiries to which they must respond. But taking my own office as 
an example, I might have 5,000 inquiries dealing with subject matter 
of interest to my constituents in the nature of casework. Only 1 out 
of the 5,000 might deal with the legislative matter on which I am 
interested because of my committee service. There is no distinction 
in this document you have just read between these types of things, 
so how can you make a comparison? Is it fair to make such a 
comparison ? 

I would say, offhand, it is not. In other words, to make a proper 
comparison, you would have to break it down into requests by com- 
mittees for matters under immediate consideration by them and sepa- 
rate it from individual requests by Congressmen, unless the request 
happens to be on the legislative matter. 

While I am completely appreciative of the tremendous amount of 
work that has been done, I don’t think it shows whether or not the 
refusal is a rare instance. 

Mr. Decuerr. This directive deals not only with congressional 
committees——— 


Mr. Fascety. But individual Congressmen; I understand that. 
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FAILURE TO STATE NUMBER OF REFUSALS 

Mr. Mircuett. I also believe it is very significant that you gave yg 
general totals. But you neglected in this statement to state the num. 
ber of instances where information might have been refused. 

You gave the implication that they all got answers. That doesn} 
necessarily mean that they got the information they requested. Jy 
— woud; “e put this in “the proper perspective, you should also cit 

50, 5, 10, or 15 cases of refusals of information, or, that you were 
soak to give it for the following reasons. 

I am not asking you to do that. That would be impossible, I knoy, 

Mr. Decuerr. Mr. Chairman, it is not impossible. Before Mr, 
Mitchell assumed office, this information was given to this committee, 
and is a part of the records of this committee, up to a certain date, 

All departments of the Government, within the last week, have re. 
ceived a letter from Senator Hennings, asking three questions, which 
include just this very information. We shall be glad to furnish you, 
sir, a copy of the answer that we make to Senator Hennings. 

We are collating just that information. 

Mr. Mrrcneti. We have been in touch with the staff, and we sug. 
gested it. 

Mr. Decuertr. Now, if I may answer Mr. Fascell’s second question. 
He made a point which is entirely understandable, and he made it 
very clearly, which is that we said here that cases will be submitted to 
the Secretary of a military department or the Secretary of Defense. 

I think, though he didn’t furnish the words, that he perhaps would 
have suggested that we add another sentence, and say— 






























However, it will be remembered that in accordance with the provisions of law, 
the Secretary of Defense can operate through his top staff members, the Assist- 
ant Secretaries of Defense, if he so determines. 

That is the provision of law. It is the staff function which is avail- 
able in all military commands, and many other places. 

To put that in here seemed an unnecessary affront to people, as if 
they did not know that that was done. You can’t get business done 
without m: iking some general rules. , 

This general situation was discussed by our implementation com- 
mittee with Mr. Wilson. 

He has a personal interest in the situation. He learns of these 
things, but he has a vast number of vital problems to deal with, and 
to get his business done, some of these things have to be done by staff 
people. I think that it would not be desirable, as a matter of drafts. 
manship, to burden this with the supplement of a statement of law in 
that respect. 

Mr. Fascetu. I agree with you. 

Mr. Moss. It wasn’t in for that reason. We may have been wrong, 
and if Congressman Fascell feels we are wrong after he reflects on it 
I hope he will tell us again, and we will think about it. 

Mr. Fascerz. All I wanted to be sure is that there could be no 
incorrect inference from reading this thing. I just didn’t want some 
congressional committee to feel that in ever y instance of refusal it was 
getting the personal attention of the Secretary. I felt that the lan- 
guage might put him in that position, and when he found out other- 
wise he would be extremely angry at somebody in the Department of 
Defense. That is what I was trying to avoid. 
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How you do that, from an operating standpoint, makes no difference 
to me personally. I think the spirit is fine, and I am all for it. I 
brought it up only to eliminate that contingent possibility. 

Mr. Decuert. I appreciate the suggestion, and I assure you it will 
help us. 

Mr. Mircuetit. Mr. Dechert, would you please turn on page 28 of 
the directive 5200.6, paragraph VII B where the following language 
appears ? The last clause reads as follows: 

And that appropriate disciplinary action will be taken by responsible superiors 
with respect to any unauthorized disclosures of such information on the part of 
the departmental personnel. 

Mr. Dechert, what penalties might be assessed under that clause? 
Could you give the committee some examples, please ? 


DISCIPLINARY ACTION UNDER 5200.6 


Mr. Decuert. Under this clause, no penalties can be assessed. 

Mr. MircHe... It says “appropriate disciplinary action.” 

Mr. Decuert. I assume by “penalties,” you were talking about such 
things as fines and imprisonments, and that sort of thing. 

Mr. Mircuety. No. 

Mr. Decuert. Those things can’t be done. 

Disciplinary actions involved here are reprimands, the lessening of 
responsibilities, or, in the extreme case—— 

Mr. Horrman. Harsh comment? 

Mr. Decuerr. Yes, sir. Normal civil-service procedures, including 
in the extreme case such as cited to your committee, perhaps discharge. 

Mr. Mircue.t. This directive does not in any way apply to security 
information ; does it? 

Mr. Decuert. No, sir. 

Mr. Mircuexyu. This is the directive the chairman referred to a 
little while ago concerning “in the public interest.” 


“EXTREME CASE” UNDER 5200.6 


Mr. Decuerr. That is right. During the Coolidge Committee 
hearings I cited briefly, and perhaps I ought to give to you again, an 
extreme case. 

You may remember at the peace conference after World War I, 
President Wilson went to Paris and took his Secretary of State with 
him. 

During the conduct of those negotiations, one of Mr. Lansing’s 
assistants came out with a public announcement that he thought he, 
as an assistant to the Secretary of State, owed a duty to the public to 
tell the public that the Secretary of State didn’t believe in the position 
he was taking publicly, and that the Secretary of State did it only 
because the President instructed him to do so. 

That raises a question of the kind that Admiral Fechteler was talk- 
ing about, an extreme question. You may disagree as to whether he 
should have done it or not, but it is the type of problem that exists 
in this kind of situation. 

Mr. Fasceiy. I agree that in that type of situation, if a man has 
to take a position of a superior which is contrary to his own judg- 
ment and which he can’t conscientiously carry on in the open, he 
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ought to quit voluntarily, or, if he expresses a public opinion on j 
then he is subject to whatever action his superior wants to take, ] 
have no quarrel with that philosophy. 
Mr. Decuert. But this was Secretary of State Lansing’s Assistant 
Mr. Fascetu. I understand. 


Mr. Decuerr. He came out and and told the public what his chief f 


was doing, and it was a very difficult situation. 
Mr. Mircuett. But that is 
Mr. Horrman. A rare case. 
Mr. Mircnett. Right. 
Thank you, Mr. Hoffman, that was the right word. 





EFFECT OF “APPROPRIATE DISCIPLINARY ACTION” 


If I were an employee of the Department of Defense, would such 


language as “appropriate disciplinary action” in a directive which js | 


designed to open up information, make me extremely cautious, because 
I wouldn’t know what would happen tome? Isn’t that correct? 


Mr. Moss. If I may inject, we are dealing now with unauthorized | 


disclosures of information in any category except that which is clasgi- 
fied under 10501. 

Mr. Decuert. That is right. 

Mr. Moss. And it could be, literally, any information within the 
Pentagon, the Department of Defense, or any of the service depart- 
ments. 

Who is authorized to make disclosures? 

Mr. Decuert. Mr. Moss, it is hard to answer a question like that 
categorically, but the answer is in my judgment that anyone, within 
whose sphere of activity particular things fall, is authorized to make 
disclosures of his activities unless the disclosures would run counter 
to statutes of Congress forbidding disclosures of such things, or to 
certain principles such as we have established here. If he is in doubt, 
he asks his superior. 

Mr. Moss. If in doubt, don’t give out. 

You say a good many are authorized, actually, to give out informa- 
tion within their custody, or their range of action. What you mean 
here then is unauthorized disclosures or disclosures which in the judg- 
ment of higher authority would not apper in the public interest, even 
though they be authorized by a proper person. 

Mr. Decuert. No, sir. If they have been authorized by a proper 
person, there would be no disciplinary action against the person 
who made it public. 

Mr. Moss. If, assuming there is no direct authority, the man gives 
it out within his range of activity, and higher authority decides he 
exercised poor judgment and that it was not in the public interest, 
he could still take disciplinary action against the man. So he has 
to justify his authorization of the disclosure of the information. 

Mr. Decuert. You do not take disciplinary action against mere 
exercises of bad judgment, Mr. Moss. You take disciplinary ac- 
tion 
Mr. Fascetu. You do if it is frequent. 
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DISCIPLINARY ACTION FOR WILLFUL BAD JUDGMENT 


Mr. Decuert. You take On action if there is something 
willful. If bad judgment is exercised frequently enough, you may 
take other rs to prevent that. 

Mr. Moss. Let’s say you find it is willful. 

Mr. Decuert. You take disciplinary action if it is willful. 

Mr. Moss. Of course, that is rather difficult to establish. 

Mr. Decuert. “W iliful bad judgment” would be a contradiction 
of terms. : ; 

Mr. Moss. Maybe the man thought it was all right when he gave 
it out, and you decided it is willful. You can, then, take disciplinary 
action. He has . justify, and this gets bac k—— 

Mr. Decuert. I don’t think that is right. You keep saying it, 
and I think it is wrong. The only way to prove it is by practice. 

Mr. Moss. I will keep saying it until you convince me I am wrong. 

Mr. Decuert. If you will sit at my desk for a week, I can convince 

you. 
Mr. Moss. If I had the time, I expect it would be very enlightening. 

Mr. Decuert. You would have a lot of fun at it. I have, too. 

Mr. Moss. I just wanted to comment on this unauthorized disclos- 
ure, because it is my judgment that as written it could go beyond 


that. 
COMPARISON OF GOVERNMENT TO INSURANCE COMPANY 


Mr. Decuert. Mr. Moss, I am citing again my own personal ex- 
perience, but for 30 years I have been head of a law department of 
a life-insurance company which I sometimes describe as the largest 
mn the world south of Newark, N. J. We have cases and cases full 
of the utmost secrets of people’s lives. This is nothing new or magic. 
The problem of whether you give something out or not exists in “all 
America. The Acacia Mutual, across the plaza beyond the Capitol, 
has in its files all of this kind of information. It operates; nobody 
gets hung; nobody gets fired. Employees all know the general prin- 
ciples, and these employ ees now in the Department of Defense are a 
high type of person. 

Mr. Moss. I don’t think we can compare Acacia, Penn Mutual or 
any other private business with government in this area. 

Business must very carefully “control the information. It should 
be completely self-serving. 

After all, they are out ‘to make a profit; to create as much goodwill 
as possible. They have a responsibility to their stockholders to op- 
erate that business i in the most profitable manner, and they are cer- 
tainly not going to release knowingly anything which will reflect 
adversely on the operation of their business. 

I don’t think we can apply the same criteria to a governmental 
department. I think to do so would be very wrong. 

Mr, Decuert. These are mutual companies I was talking about. 
They have no stockholders. The only thing they have for sale is 
integrity and people’s belief in their soundness, and I think many of 
the same principles are applicable. The principle doesn’t apply only 
to a life-insurance company. I have just cited one as an example. 
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It applies to Mr. Fascell in his practice of law. The only thing) 
has 1s people’s confidence in him as to his ability and his integrity, 

Mr. Moss. I am a real-estate broker. On occasion I have pulled, 
blooper, but I certainly don’t advertise it. 

Mr. Horrman. They don’t advertise their mistakes—that is why 
we are kicking about, they don’t tell us all their faults. 

Mr. Moss. I want it to be possible for you and me to find out if then § 
are faults. 

Mr. Horrman. You want what? 

Mr. Moss. I want it possible for you and me to find out if there ap§ 
faults or inefficiencies. 
Mr. Decuert. You are entitled to find out. 
Mr. Moss. I think the comparison is not valid. 

































































NO DISCIPLINE FOR WITHHOLDING 











Mr. Fascetx. Just to disclose a possibility, Mr. Dechert, that this 
attempt that you are making here in this fine spirit in these directive 
might be misconstrued and have a negative effect, I will point out tp 
you how it is possible in the same directive to achieve that conclusion, 

Under paragraph VII, subparagraph B, you state very clearly 
that appropriate disciplinary action will be taken by responsible sy. } 
periors with respect to any unauthorized disclosures of such informs 
tion on the part of departmental personnel. There is no mistakin 
about that, yet you maintain the principal purpose of this directive 
is to make more information available. That is the object, the spirit; 
you want to promulgate, inculcate a spirit of making informatio 
available when it is proper to do so. 

So you turn back a page now and go to paragraph VIT, B, and 
you state very clearly: “Arbitrary and unreasonable withholding of 
information must be avoided.” But in this case, which is the princ- 
pal objective of the directive, you don’t state that disciplinary action 
will be taken by superiors with respect to improper withholding of 
such information. 

Mr. Decuerr. Mr. Fascell, you forget that most of these example 
are examples of situations where the Congress has prohibited the 
information being given out. This list does not merely apply to the 
preliminary type of document we have been discussing. Please look 
at these examples. 

The first one includes personnel records, medical records, investiga- 
tive reports. The second concerns information as to the identity of 
confidential informants. The third is as to information received in 
confidence from private individuals and firms. The next one | 
relates 

Mr. Fascetu. You don’t mean to infer that these examples are the 
limitations upon which this directive will apply ? 

Mr. Decnert. Those are some of them. 

Mr. Fascetx. I understand they are, and I am in agreement that 
they are. Iam not arguing that point. All I am pointing out to you 
is that on the negative restriction of the directive, which is an inc 
dental part of its purpose, you have applied disciplinary action, but 
on its principal purpose, you say it must be done, but you don’t put 
any fear of the Almighty in the writing of that part of the article. 
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Is this negative legislation, or isn’t it? I just ask you if that is 
a fair inference ? . | : 

Mr. Decuerr. Well, I think only practice can tell as to how it 
works out, but again I state, sir, that most of these things which are 
not to be given out are things where the prohibition against their 
being given out comes from the Congress, and you would be outraged 
inalmost all of these cases 

Mr. Fasceti. You would be, too—— | Me 

Mr. Decuert. You would have no quarrel with there being disci- 
plinary action taken. 





INTERPRETATION OF 5200.6 


Mr. Fascetn. I might not have any quarrel with the Department 
of Defense taking disciplinary action on the release of information 
which somebody in the Department of Defense itself said should not 
be released. I am not quarreling on that point right now. But I 
think that what has been done in this directive is very clear. If L 
am an employee to be bound by this thing, I see one sentence that says 
sive out all the information you can, and don’t be arbitrary about 
withholding it. You must avoid this kind of thing. Then I turn the 
page, and it says, “However, if you give out the wrong information, 
you are liable to lose your job.” I am not going to have any diffi- 
culty interpreting which one of these things I am going to be bound by. 

This is just Fascell’s interpretation. Maybe the guy on desk 14-A 
in the back room won’t interpret it that way because he is a smarter 
man, I don’t know. 


DISCIPLINARY ACTION SUGGESTED FOR WITHHOLDING 


Mr. Mircue.n. For the purpose of the record, Mr. Fascell, are 
you suggesting that paragraph B could read— 
arbitrary and unreasonable withholding of information must be avoided and that 
appropriate disciplinary action will be taken by responsible superiors—— 

Mr. Fasceii. With respect to any arbitrary and unreasonable hold- 
ing? If it is sauce for the goose, it is sauce for the gander. 

Mr. Snyper. That is a subject I would like to remark on, Mr. 
Counsel. 

When I started to examine the operations of our public informa- 

tion service, it was not just inquiries by reporters I addressed myself 
to, because they might not know what is going on, perhaps they don’t 
know what questions to ask, outside of the realm of those that are 
considered improper to answer. 
_ Thave asked the information chiefs of the three services, and those 
in the Department of Defense to furnish me—and they have been 
doing that, with an inventory of the information they have been 
putting out, voluntarily, generating it from within. 

Tam sure that more can be put ont. There is quite a bit of man- 
power supposedly concentrated on this. It isn’t just a matter of sit- 
ting ina chair and waiting for a reporter to ask a question. 

We are making a study of this, and I don’t know the extent of the 
operations of all these departments, but it is one of my objectives, 
hot just to correctly handle inquiries, but to generate more informa- 
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tion. The public has a great curiosity and a need to know about th 
operation of their services, and we are going to see that they get } 
It is not a fast process, because it doesn’t depend solely on the infg:. | 
mation people who also sit and wait for queries. It depends q 
poe in operating jobs recognizing a story and saying: “This shoy} 
out.’ 
Now, we will see how that works. 
Mr. Fascetx. I am sure it will, Mr.. Snyder, if you adopt that kin f 
of attitude. I have no doubt about that. But in trying to do it pp 
] 





erly, I think we need to bring out these points, because it is mani 
unfair to reply on, or to cite this directive as a complete freeing g 
the situation, or as laying down nice guides under which everybot 
would operate, when inherent in the directive itself might be th} 
creation of the very negative attitude we are trying to prevent, |/ 
know you can overcome this by your own attitude. I know you af 
do that, but if you want to follow the directive strictly, an employe 
would say, “I will just let Mr. Snyder release all the news, and the 
I am set, [ don’t have to make any judgment or pass any decision on jt 
because in one case I can get punished, and in the other case nothing 
will happen.” 

Mr. Snyper. I am not so sure about that. 

Mr. Fascetz. Well, I say it is an interesting possibility. 

Mr. Moss. Mr. Hoffman. 

Mr. Horrman. I understand you are going to run this afternoon, | 
and I have another meeting, and I would like to put in a minority 
statement at the end of the hearing today. I don’t care to read it, 
I have a copy here for you. Maybe I should have a copy for the 
witness, because [ refer to them. 

Mr. Moss. The statement will be incorporated in the record at the 
close of the hearings today. 




























POSSIBILITY OF NEGATIVE ATTITUDE 


Mr. Fascetyi. Just to clear up this point on these two sections of 
the directive we have been discussing. 

There is a possibility, is there not, that too great a negative emphasis 
can be placed on that section which deals with disciplinary action for 
the improper release of information ? 

Mr. Decuerr. The fact that you have gained that impression of 
course indicates that there is a possibility of other people gaining that 
impression. I did not think, as we drafted this with a great deal of 
care, that it was likely that people would gain that impression. 

Mr. Fascetx. I am willing to admit right now and agree that this 
impression can be overcome by operation and that a negative attitude 
can certainly be dispelled. 


AVAILABILITY OF INVESTIGATIVE INFORMATION TO CONGRESS 





Mr. Mrrcne.u. Mr. Dechert, it a congressional committee requested 
the Department to conduct an investigation, would all the informs 
tion gathered in the course of that investigation be made available 
to that congressional committee ? 

Mr. Decuerr. Mr. Mitchell, that is a tough one, because I know of 
no precedent for your question—that is, a congressional committee 
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requesting a department to conduct an investigation, but let’s assume 
it might be possible that such an act would occur. 

Mr. Mircuett. This is a congressional committee making a request 
on a department because the committee does not have a staff, or for 
some other good reason, and the committee has found or determined 
that there is something wrong somewhere, and the committee trusts the 
department and it asks the department to conduct such an inves- 
tigation. : | : 

What I am asking you, Is all the information that is gathered in 
the course of that study or investigation available to the committee 
that requested it / 


CLASSIFIED WILSON MEMORANDUM 


Mr. Decuert. Mr. Mitchell, I think the only way I can really an- 
gwer that is to use an example. You have asked us for supporting 
data with respect to a memorandum of Mr. Wilson to department 
heads—it is a classified memorandum that was canceled. 

Mr. Mircnety. That isn’t what I am talking about. 

Mr. Decnert. I know, I am going to use that as an example. It is 
a memorandum of March 17, 1952—reference (b), under directive 
5145.2. You will remember at the press conference where these were 
discussed, Mr. McDaniel said in effect: “Look, you have canceled that. 
Why can’t it be released now—or can it be released?” I said that we 
would promptly investigate the matter. We did investigate it; it was 
declassified and has been released and given to you, but the second 
paragraph of it referred to six memorandums and those memorandums 
we did not release. I explained to Mr. McDaniel why we shouldn’t 
and I sent you a copy of the letter. (See exhibit VII.) 

You have now asked that a member of your staff, who is cleared for 
classified information, be allowed to see those memorandums. They 
happen to relate to six newspapermen who patriotically brought for- 
ward the fact that they had information which they believed might be 
secret and classified, and it turned out in each case it was secret and 
classified. 


INVESTIGATIVE DOCUMENTS WITHHELD FROM CONGRESS 


We have not yet replied to that letter, but we are about to reply that 
we are sorry that we can’t let someone who is entitled to see classified 
documents on your staff see them and the report. The reason is that 
they are investigative documents. 


ATTORNEY GENERAL JACKSON ON INVESTIGATIVE REPORTS 


This is referred to very clearly by Attorney General Jackson, later 
Justice of the Supreme Court, in 1941 when this question arose, and I 
am going to read one sentence. Mr. Jackson said: 


It is the position of this department, restated now with the approval of and at 
direction of the President, that all investigative reports are confidential docu- 
ments of the executive department of the Government to aid in the duty laid upon 
the President by the Constitution to take care that the laws be faithfully exe- 
cuted, and that congressional or public access to them would not be in the public 
interest. 
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These, then, are material consisting of raw reports and investigg. 
tion, and historically over the years it has been felt that they ought 
to be protected by the department which has them. 











EXCEPTIONS TO SECRECY OF INVESTIGATIVE REPORTS 





Of course, there are exceptions to that. If you have fraud or cring 
involved, you may make an exc eption, but the raw investigative mate. 
rial and the demonstration of the investigative process are thin 

which over the years have been protected. Therefore, not only be 
cause it is not fair to these newspapermen to have people outside the | 
Department look at the examination kn at was made, but also becang 
these are raw investigative materials, we are going to have to say “No, 

[ think the answer to your question is that if a “department made ay 
investigation at the request of a congressional committee there would, 
of course, be made available to the congressional committee all infor. 
mation gained therein unless the giving out of specific things ray 
counter to established policies. 

Mr. Mircne.y. That is exactly the point. You are a master’s ser. 

vant—you understand that principle at law. When the committe 
asks you to do something, you assume that responsibility; then you 
do what the committee asks you todo. That committee controls what 
will be done; it will control the decision made in the case. If you want 
to refer it to the Department of Justice, the committee will decide, 
The general counsels at a subcommittee panel last June agreed unani- 
mously that where the congressional committee asked for an investi- 
gation, all of the data would be made available. If it was to go to 
criminal action, the committee would have to participate in “that 
decision. 

I am asking whether a congressional committee, when it asks for 
an investigation, is entitled to all of the information whether or not 
it gives away investigative technique. 

Certainly the members of the staffs of congressional committees 
are trained in the technique of investigation. ‘We have ex-FBI em: 
ployees scattered all over this Hill, and the departments are not giving 
anything away, techniques of investigation, just because they are doing 
the work for a committee. 

Your answer was, I believe, that the information would be available! 

Mr. Decuerr. I do not agree with what you have just now said. 
In the first place, the members of the executive departments, under 
the Supreme Court decisions and the Constitution, are not in the sense 
you indicated servants of either judiciary or the Congress. They are 
responsible only to their executives, and in a moment I will produce 
examples over the history where executive departments have declined 
to accept directions of the kind you indicate. In most cases it is done 
and no problem arises, but you are stating the extreme situation. Yon 
are pressing me to say whether in every case in which an investigation 
is instigated by a request from the Congress, everything that is brought 
out will be made available to the committee, and I am compelled ta 
say that under the law as it has been in existence for all our years 
of history, the answer is “No.” 
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hed hed © 


Mr. Mircuet. Sir, I submit to you there is no law on this particu- 
Jar subject. , ; ' ; 

Mr. Decuert. I will write you a letter about it, Mr. Mitchell. 

(Mr. Dechert later submitted the following :) 


INFORMATION FOR CONGRESS RE INVESTIGATIONS 


As to Mr. Mitchell’s question on page 278 reading: “* * * if a congressional 
eommittee asks for an investigation, are they entitled to all of the information 
whether or not it gives away investigative technique?” 

In answer to Mr. Mitchell's question referred to in the above heading, I pointed 
out that the executive departments were under the Constitution separate from 
hoth the legislative and judicial branches of the Government. I noted that even 
ifa particular investigation by an executive department arose from the sugges- 
tion or request of a congressional committee, the executive department in making 
such an investigation was not “servants of either judiciary or Congress.” 

I noted that in most cases the information developed in such an investigation 
would, of course, be fully available to the Congress, but for the reason which I 
indicated I said that it seemed to me clear that one could not answer categori- 
eally that everything involved in such an investigation must as a matter of law 
be turned over intact to the congressional committee which had originally sug- 
gested or requested the particular investigation. 

On page 280 Mr. Mitchell said, in answer to this statement by me: “I submit 
to you that there is no law on this particular subject.” I then offered to write 
a letter to amplify my answer, but in fact Mr. Mitchell rephrased his question 
and thereafter we discussed the point through a series of additional questions. 

I understand that the recent request from your staff was that I write the 
letter to Which I referred on page 280 of the typewritten notes of the hearing, 
even though the matter seems to have been thoroughly covered by the series of 
questions which followed Mr. Mitchell's restating his question on page 280 and 
pursuing it in a series of additional questions. 

President Theodore Roosevelt in the great controversy in 1909 over prelimi- 
nary papers in an executive department, stated in his message to Congress the 
following : 

“* * * T feel bound, however, to add that I have instructed the Attorney 
General not to respond to that portion of the resolution which calls for a state- 
ment of his reasons for nonaction. I have done so because I do not conceive it 
to be within the authority of the Senate to give directions of this character to 
the head of an executive department, or to demand from him reasons for his 
action” (Congressional Record, vol. 43, pt. 1, 60th Cong., 2d sess., pp. 527-528). 

As early as the administration of President George Washington, the executive 
departments were asked to furnish information to aid in the work of a committee 
appointed under act of Congress. This was the committee “to inquire into the 
causes of the failure of the late expedition under Major General St. Clair” 
(3 Annals of Congress, p. 493). 

President Washington, after calling a meeting of his Cabinet, refused to give 
the committee the papers of the executive department concerning the campaign 
led by General St. Clair, saying in his message that “a just regard to the Con- 
stitution and to the duty of my office, under all the circumstances of this case, 
forbids a compliance with your request” (Richardson’s Messages and Papers 
of the Presidents, vol. 1, p. 194.) 

In President Jefferson’s administration the Congress passed a resolution re- 
questing the President to give to it any information in possession of the Execu- 
tive concerning illegal combinations or plans for military expeditions against 
the United States. President Jefferson declined to give certain of the informa- 
tion in his files on the ground of its informality or of its having been given in 
confidence. 

President Andrew Jackson made-a classic reply (13 Congressional Debates, 
pt. 2 (1887), appendix, p. 201) to requests directed to four members of his 
Cabinet for certain information. These requests came from a committee of the 
House of Representatives appointed under a resolution of January 17, 1837, to 


investigate the condition of the executive departments. President Jackson said 
ip. 202): 


69222—57—pt. 9 9 
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“I shall on the one hand cause every possible facility consistent with law ang 
justice to be given to the investigation of specific charges; and on the other shall 
repudiate all attempts to invade the just rights of the executive departments and 
of the individuals composing the same. * * * 

“I shall repel all such attempts as an invasion of the principles of justice, as 
well as of the Constitution, and I shall esteem it my sacred duty to the people of 
the United States to resist them as I would the establishment of a Spanish 
inquisition.” 

Similarly, on March 26, 1860, President Buchanan included in a message of 
protest to the House of Representatives the following statement in his refusg] 
to give a special committee of the House certain information of a preliminary 
nature: “* * * and, finally, because, if unresisted, that would establish a preca 
dent dangerous and embarrassing to all my successors, to whatever politica) 
party they might be attached.” 

Chief Justice Taft, in the case of Myers v. U. 8. (272 U. 8. 52, 132-133 (1926)), 
stated the proposition that “each head of a department is and must be the Pregi. 
dent’s alter ego in the matters of that department where the President is required | 
by law to exercise authority.” 

From the above examples it seems to me clear that it has from the earliest 
days of our country been recognized that the doctrine. of separation of powers 
contained in the Constitution of the United States includes the proposition that 
the inherent rights of the Executive wnder the Constitution cannot be affected 
by the fact that Congress has passed a resolution, regardless of whether that 
resolution may have been one calling for an investigation by the Department 
itself (as suggested in Mr. Mitchell’s question) or for an investigation by a 
committee of Congress (as was the situation in most of the instances referred 
to above). 

























Mr. Mircnety. You have rephrased, in a nice way, a point I was 
not making. My point is this: If a committee of Congress, for good 
cause found because of information that is brought to it—the Depart- 
ment may not necessarily be told the name of the individual or individ- 
uals who brought the information to the committee—and _ because 
the committee lacks the staff or the capital to investigate, the De- 
partment is requested to do it, then I submit to you as a lawyer that 
you have a duty and a responsibility in conducting it to report back 
everything that happens in connection wtih that investigation. 

Mr. Decnert. In 990 cases out of a thousand, there will be no differ- 
ence of opinion. If there is a difference of opinion, Mr. Mitchell, I 
think I have correctly stated the fact that the duty you assert does 
not exist. 

Mr. Mircneti. Who will make the decision that that duty does not 
exist 



















REFUSAL IN CLEVELAND AND THEODORE ROOSEVELT ADMINISTRATIONS 





Mr. Decurrr. The decision we would have to make in the way it 
has been made throughout our entire history. It may result ina 
debate in Congress as it did in the Cleveland and Theodore Roosevelt 
administrations. 

Mr. Mrrenenty. By whom would that decision be made, under the 
Constitution ? 

Mr. Decnerr. It may be made by a court as to whether the man who 
declines can be jailed for contempt. 

Mr. Moss. How was it made under the Cleveland and Theodore 
Roosevelt administrations 4 

Mr. Drecuerr. After the great debate in both those instances, the 
effort to obtain the information was dropped. 
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PRESIDENT MADE FINAL DECISION 


Mr. Moss. Didn’t the President, in the case of Roosevelt, personally 
take possession of the information and say, “I have it; if you want 
itcome and get it”? 

Mr. Decuert. He did, as a matter of fact. 

Mr. Mircuect. Isn’t that the person who makes the final decision ? 

Mr. Decuert. He may. 

Mr. Moss. He is the one who really has the final right, if there is a 
right. 

PRESIDENT NOT SUBJECT TO CONTEMPT PROCEEDINGS 


Mr. Decuert. I don’t agree with that, sir, but I think he did that 
in that instance because he didn’t want it to come up through con- 
tempt proceedings against one of his associates, because it is perfectly 
clear you could bring contempt proceedings against me, and I would 
be amenable to court processes, but you couldn’t bring contempt pro- 
ceedings against the President of the United States. You could 
only bring impeachment proceedings against the President. I be- 
lieve that he didn’t want his assistant in that instance to be brought 
up for contempt. a 

Mr. Mircueit. That is exactly the point. You have been citing 
the Constitution, historical precedents, and everything. You know 
this, and I know this, that the final answer as to whether it will be 
refused to Congress or not rests in the President. We are not sure 
whether that is a right or duty, but it is he and he alone, as stated in 
the letter this committee received from Gerald Morgan quoting him 
on this subject. 

Mr. Decuerr. Mr. Mitchell, you and I disagre again. You are 
right that the President is the one person who by his final refusal can 
be in a position where contempt proceedings can’t be brought against 
him, but I don’t think that answers the question at all as to whether 
others of us have the right and duty to decline to give out informa- 
tion which shouldn’t be given out. 

Congress has placed that respousibility on me, with respect to in- 
formation about a person’s finances which has been given to me in 
confidence. 


REFUSAL UNDER TITLE 18, UNITED STATES CODE, SECTION 1905 


Mr. Mircneti. You are talking about the title 18, United States 
Code, section 1905, now. 

Mr. Decuert. That is right. 

Mr. Mircneii. Did the Congress ever intend to deny to itself in- 
formation under that statute ? 


CONGRESSIONAL INTENT TO DENY ITSELF INFORMATION 


Mr. Decuerr. I believe that it did. 
Mr. Mircuet. It is already in the record of this committee in a 
case at the time we had the hearings with the independent regulatory 
agencies. The matter was threshed out on the Senate side, when it 
went through the President's Special Council to the Attorney General. 
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The net result of it all was that the Congress did not intend to deny 
to itself information. You can’t find a single word at the time the 
statute came into being to show that Congress had any intention tg 
deny information to itself. 


PENTAGON CONCESSION LEASES 


Mr. Decuerr. We declined under this principle to give you jp. 
formation about the financial records of concessionaires in the Penta- 
gon, because we believed that was in accordance with the act of 
Congress. 

Mr. Mrrcneti. We did not ask for that, sir. 

Mr. Moss. We asked if it was available. 

Mr. Mircueiyt. We asked about the leases: we didn’t ask about the 
financial records of anybody. 

Mr. Decuertr. Mr. Mitchell, you know those leases were percenta 
leases, and the tenants had to give their total sales. That was the 
kind of information Congress said should not be given out, and we 
would not give it out to you or to this committee in violation of the 
duty of Congress. 

The Congress, itself. could amend the statute and we would then no 
longer have this duty, but no individual Congressman or group of 
Congressmen can amend that statute. 

Mr. Moss. I want to make one statement, here, Mr. Dechert. The 
fact that you or anyone else in the Department of Defense has refused 
a request of this committee didn’t mean the committee recognizes the 
right. We are studying the availability of information. We just go 
out and make a request, “Is this type of information available?” 

You come back and say, “No, we won't give it to you.” At the 
moment, we are not trying to do anything but to access availability, 

If, at a later date, we feel a need to test the validity of those refusals, 
that is not being ruled out at all by the committee. 

Mr. Decuert. I understand. 

Mr. Moss. So the fact that you refuse should imply no recognition 
by this subcommittee that you have refused improperly. You are 
within your rights. 

Mr. Decuerr. I thought you were asking for examples of situa- 
tions where this statute of Congress has been interpreted by us as 
being applicable to individual Congressmen. This is an example. 





































NEW LEASES WILL BE AVATLABLE 





Actually, the inquiry into this matter has produced, as so many 
things do, a result which is beneficial, I believe, because the new con- 
tracts being made with concessionaires contain a provision that the 
concessionaire agrees that this kind of information may be given out, 
and if he agrees, then of course the statutory ban is not any longer 
present. 

Mr. Mrrenewy. Sir, I submit one question to you, and that question 
is this: What has his business relationship got to do with the lease! 

That lease spells out in it a percentage, a minimum rental, we will 
say, plus a certain percentage. 

You and I know it is mandatory across this Nation from one end to 
the other, that leases be recorded. 
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The records you are referring to is when the would-be concessionaire 
is negotiating for that lease he will submit certain private business 
records of his. We never ask for that information. We don’t think 
that should be available. What we ask is the lease. 

Mr. Moss. Just a minute. 


AUTHORITY OF COMMITTEE TO INVESTIGATE LEASES 


Supposing a Committee of Government Operations, a subcommittee, 
was directed to study leasing policies of the Department of Defense, 
to determine whe ther the leases were fair and reasonable; whether they 
were to the benefit of the Government; to determine all facts about 
those leases. 

Perhaps at that point, the committee would be considering the possi- 
bility of legislating more specific ‘ally as to the type of leases which 
could be enter red into. 

Would you contend, then, that a committee of Congress would have 
no right to that information ¢ 

Mr. Decuert. No, sir. Your statement began with the fact that 
the Congress directed the committee to take this action, and that di- 
rection would remove the ban of section 1905. I would like to say 
that Mr. Mitchell made a point that leases must be recorded. Leases 
do not have to be recorded in my State, or, 1 believe, in most States 
of the Union. 

Mr. Moss. This committee, for example, has its authority from the 
statute. 

It is the only committee of the House, I believe, that in undertak- 
ing investigations does not have to go back to the House for a specific 
authoriz: ition of each investigation because it has statutory authority 
under the Reorganization Act. We are charged with examining into 
the efficient and economic operation of the Government, among other 
duties. 

When you say if the Congress specifically directs, would you say, 
then, within the frame of the statute setting up this committee, that 
it would be without authority unless it went back to the Congress ? 
Contrary to the rules of the Congress, it would have to seek a special 
authority to get that information ¢ 

Mr. Decrerr. I believe that the mere setting up of this committee, 
import: uit though it is and wide though its scope may be, shouldn’t 
be interpreted as repealing the previous act-of Congress which was 
SO earefully desig’ ned to protect peop le who have dealings with the 
Federal Government from hav ing their private personal information 
made available. 

Mr. Moss. But that is sort of commingled with the public interest, 
which automatically attaches to their business because they are leas- 
Ing under a percentage arrangement. That isn’t their private per- 
sonal business. 

Whether or not their books are properly audited to reflect: whether 
you are ti aking a gross figure or a net figure, is a matter of public 
business, where t hey are leasing from the Government. 

Mr. Decnerr. Mr. Moss, you and I] know from real-estate matters 
how vit: uly important sales information is to the individual. 
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I have represented real-estate people, department stores, and others, 
They guard to the utmost, the kind of information that we are dis 
cussing. 

Mr. Moss. They don’t from the landlord. 

Mr. Decuerr. If they haven’t been warned in advance that this 
may be published on the front page of the newspaper, or may be 
made available to a lot of other people, it doesn’t seem to me fair to 
give it out. That is what Congress meant, in my belief, in section 
1905 . 

Now, in all new contracts we are warning tenants that we are pr. 
serving the right to give it out, and then there will be no unfairness 
to the people who give it. 


We will not give it out to the general public, but we will give it out | 


to you. 

Mr. Moss. Of course, I again go back to the fact that we are not 
here dealing with the usual type. It is a public interest because it ig 
public property, and certainly there is not only congressional interest 
but congressional responsibility to determine in its judgment that the 
leases are proper leases at any time it feels necessary to inquire. 

Mr. Decuert. Well, as you indicated a while ago, I think that this 
correspondence will indicate you didn’t want the information, you 
were testing us out. 

Mr. Moss. I want to make clear that we have asked you for virtually 
nothing we want as information itself. We are asking about avail- 
ability. We want you to make the record as to what is or is not avail- 
able, and we will reserve judgment. 

Mr. Decuert. In that case (in which I didn’t participate but with 
which I agree), we want to make clear that we felt that under the 
mandate of Congress private personal matters which a person wasn't 
warned were going to be given out shouldn’t be given out. If you 
think we are wrong it is easy to get the statute amended. 


RELEASE OF PROCUREMENT CONTRACTS 


Mr. Fascetu. Do you think procurement contracts should or should 
not be released ? 

Mr. Decuert. I certainly think as a general principle they should 
be released. 

Mr. Fasceit. How does this statute, which you say is a prohibition, 
apply to that statement ? 

Mr. Decuert. I don’t think it applies at all. I don’t think it is the 
type of information covered by section 1905. 

Mr. Fascetn. Is a procurement contract a private matter to the 
contractor ¢ 

Mr. Decuerr. Not this kind of matter. 

Mr. Fascety. Isa lease with the Government ? 

Mr. Decuerr. No. We gave you the leases. What you wanted was 
the supplement: al information furnished on a private basis and that, 
we said, was in our judgment wrong. 

Mr. Fasceiu. I understood you when you were testifying a moment 
ago, Mr. Dechert, to say that the lease—I want to give you a chance to 
answer one at a time. 

Mr. Decuert. Title 18 United States Code, section 1905, we are talk- 
ing about. 
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Mr. Fasceti. The section is immaterial. You have interpreted the 
section of the law to allow you to withhold the contract—that is, the 
lease itself —from the Congress. ’ 

Mr. Decuert. I don’t think we did. I think it was the supple- 
mental information which related to how much he sold. 

Mr. Fascetn. Well, let’s skip that, and let me ask you this question. 

Under that statute, under your interpretation of that statute, would 
you, will you, or will you not make the lease available? 

Mr. Decuert. Mr. Moss did not ask for the lease. 

This is his letter of October 9, and he asked ——- 

Mr. Fascetyi. I am not referring to Mr. Moss’ letter. 

Mr. Decuert. He asked for information, and let’s see what the 
answer Was. 

Mr. Mrrcwecyi. He asked if it is available. 

Mr. Moss. It was unsatisfactory, Mr. Dechert. 

Mr. Mircuety. The answer was unsatisfactory, yes. 

Mr. Decuert. The answer was contained in a letter dated October 
99, 1956. 

Mr. Mrrewetu. Mr. Dechert, if I may interrupt a moment : 

Mr. Chairman, may I put in the record a letter of October 9, ad- 
dressed to Hon. Charles E. Wilson, signed by you as chairman of this 
subcommittee; a letter of October 22, 1956, signed by Robert Tripp 
Ross to you as chairman of this subcommittee ; another letter from you 
to Mr. Charles E. Wilson, dated March 18, 1957, and one other letter 
to you as chairman, dated March 28, 1957, signed by J. R. Loftis, 
Chairman, Department of Defense Concessions Committee. (See 
exhibit VIII.) 

Mr. Fasceti. You said, as I recall it, when you testified with respect 
to the new type leases, that you would make them available to Con- 
gress but not to the public ? 

Mr. Decuert. I still think that information as to sales which, as 
the chairman well knows from his real estate experiences, is the breath 
of life, should not be made public generally. 

Mr. Fascetz. What has this got to do with the lease ? 

Mr. Decuert. On the amount of rent he is going to pay under his 
lease. 

Mr. Fascetu. If he pays 6 percent of gross sales, and it doesn’t say 
what the gross sales are, what has that to do with the lease? 

Mr. Decrert. The question is what has that to do with the matter 
of making public the terms of the lease without making public the 
figure for gross sales; is that what you are asking ? 

Mr. Fascer. I am trying to find out from you what it is you will 
or will not make public. 


AVAILABILITY OF FIGURES ON GROSS SALES 


Mr. Decuert. The answer to that, answering you offhand, is that 
I personally believe we still should not make “public generally, for 
curiosity seekers, the figure as to gross sales, even though we are 
given the disc retionary right to do so. I don’t think that would be 
fair dealing. 

Mr. Moss. Would this represent a modification, then, of the letter 
IT received under date of March 28 from Mr. J. R. Loftis, Chairman 
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of the Department of Defense Concessions Committee (exhibit VITI- 
D), where in the third paragraph he states as follows: 

It is the policy of the Department of Defense to make available to anyone upon 
request receipts by the Government from the concessionaires on a firm-by-frp 
basis. Such information is available on a quarterly basis. 

Mr. Decuerr. It seems he has taken a different position from the 
one I just indicated, and that is under his responsibility, so I Cues 
he is going to make it public. 

Mr. Moss. Then it would not reflect a modification of his letter, 

Mr. Decuerr. It would not reflect a modification. He has the right 
to do that. I wouldn’t have done so myself. because I don’t see that 
there is a public interest to be served. 

Mr. Fascell, let’s examine that statement for just one moment, 
I happen to be sitting on another subcommittee that is going into 
the question of procurement contracts. You say that it should not be 
made public because no public interest will be served. 

It just so happens there is a very strong possibility that one of 
these contracts which is current might be canceled because of the 
fact that it was made public. I am not inferring that there was 
anything improper, or that there was any fraud, or anything else, but 
the fact is that in taking a second look at it. because of the cireun- 
stances surrounding this particular contract, it just might be can- 
celed by the Government. 

Mr. Decuerr. What you are suggesting is that as a matter of policy 
a lot of people may not contract with the Government because the 
Government is going to give out information that it would prefer 
not to have given out. 

Mr. Fasceti. I am saying exactly the opposite. 

Mr. Decuert. What I am saving is true. 


NEED FOR MAKING NEGOTIATED CONTRACTS PUBLIC 


Mr. Fasceii. I am saying the matter of public policy is weighted 
very heavily in favor of making contracts with the Government 
public, particularly where they are negotiated, as in this case of leases. 
You eae that that is true. I would sav that the man who is in 
charge of the concessions here has adopted what I would consider a 
proper approach to public policy. I am very happy, too, you agree 
with maT and that you are not going to insist upon your interpreta- 
tion of it, because I think it would be very, very wrong to close the 
lid ae on these leases and to close the lid down on what the Govr- 
ernment is getting. 


RELUCTANCE TO NEGOTIATE IF TERMS MADE PUBLIC 


Mr. Decuerr. Mr. Fascell, I assume ¢ at in practice you have found 
lots of people, as I have, ene will say, “I will not do business with 
the Government because I do not a my information made pub- 
lic.” That limits the number of available contractors, sometimes, 
but I agree with you that there is much to be said for publicity, 
even in spite of that. 

Mr. Moss. It is strange to me, primarily in the field of defense 
contracting, we feel we must be so secret. In my State, it is the 
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policy of competitive bidding on virtually everything, and it is quite 
public. . } F ; i ‘ 

I don’t think that in my State government has suffered; I don’t 
think it is any less efficient or that it gets any worse than the Federal 
Government. 

In fact, I can think of some contracts my State government has 
that have been very publicly arrived at to re flect a lower unit cost than 
the Federal Government pays through General Services, when it is 
buying on a national basis—a volume many times greater than the 
volume of the State of California. 

Mr. Decuerr. Mr. Moss, when one of your constitutents is putting 
upa shopping center 

Mr. Moss. That is private business. 

Mr. Decuerr. It would be impracticable to obtain the best contract 
by announce ing that you are going to put the contracts up for public 
bidding. 

Mr. Fasceci. It is done quite frequently, Mr. Dechert, I might 
add, in my State. 

Mr. Moss. We have a builder’s exchange in my community where 
on most of the large projects we arrange for public bidding. 

Mr. Decuerr. In any event, we are remedying this situation in the 
future. 

Mr. Moss. We are very pleased. 

Mr. Fasceti. This leaves one question unanswered that I must get 
back to. The chief of the concessionaires here has said that as far as he 
is concerned, it is O. K. to release the earning figures. 

While you disagree with this personally, you say it is all right; 
vou are not going to override this. 

Mr. Decuerr. Oh, no. 

Mr. Fascenn. Are the leases public / 

Mr. Decuerr. The leases themselves ? 

Mr. Fascenn. Yes, sir. 

Mr. Decuerr. I assume they are. I am not an expert on these con- 
cessionaire leases, but Mr. Loftis said in his letter to you: 


The Concessions Committee will make available upon request from anyone 
all the terms of the new and renewal contracts (exhibit VIII-D). 


AVAILASBILITY OF EXISTING LEASES 


Mr. Fasceiyi. Iam talking about the existing contracts, Mr. Dechert. 
Are the existing contracts, or leases, going to be made available on 
anybody's request / 

Mr. Decuerr. I do not know the answer to that, but here in Mr. 
Loftis’ letter is the answer with respect to the renewal of present 
contracts or leases. 

Mr. Fascentn. Let’s get into this. Let’s follow the logic of this, It 
is going to be O. K. to release all of the earning figures; it is going to 
be O. K. to release the old e ses. 

Mr. Decurrtr. No, sir; I don’t know. 

Mr. Fascrewu. Is it liaclon’ to think that you would not release the 
old leases ? 

Mr. Decuerr. I just don’t know enough about those leases. 

Mr. FASCELL. Is it logi cal—— 
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Mr. Decuerr. It is an area I know little about. I will investigat 
it, if you want, and come up with an answer later on, but I just dono 
fee] qualified to talk about those leases. 

Mr. Fascett, That is, the existing leases 4 





INVESTIGATION OF 





REPORTERS 





Mr. Mrronets. Mr. Chairman, the next subject scheduled for dig 
cussion is the investigation of reporters, or other persons outside of 
the Department of Defense personnel, both military and civilian, 
When the Coolidge Comimttee was before this subcommittee, Mr, 
Coolidge was asked the following question: 

You cited the Espionage Act for the necessary legal authority. Does that 
give the Department of Defense the right to go outside the Department before 
they have gone inside the Department? In other words, you say, “When the 
source of the leak can’t be identified.” The question is: Do you have any right, 


in other words, to investigate a reporter until they have first investigated 
within the Department of Defense? 


















COOLIDGE ON INVESTIGATION OF REPORTERS 





Mr. Coolidge and his Committee replied— 





I don’t think the Department of Defense has any right to investigate 4 
reporter, either before or afterward. They would have to go to the Depart 
ment of Justice and invoke the action advocated wnder recommendation 3 (D), 


Presumably they would not go to the Department of Justice until they had 
found that they could not identify the source. 















HOTZ CASE 


Mr. Chairman, as you know, this subcommittee was established in 
June 1955. We received the following letter from Mr. Robert Hotz, 
editor of the Aviation Week. The letter is dated June 30, 1955, and 
is addressed to the Honorable Charles S. Thomas, Secretary of the 
Navy, Pentagon : 











DEAR Mr. THOMAS: On May 23, I was visited in my office by two men in 


civilian clothes who exhibited credentials of the Office of Naval Intelligence— 
Salvatore Cardice and a Mr. Christman. Before I returned to my office Mr. 
Cardice behaved extremely rudely to my secretary, demanding an immediate 
appointment with me and refusing to identify himself in any way other than 
the fact that he “worked for the Government.” Cardice later called me and 
repeated this preemptory demand for an immediate appointment and again 
refused to identify himself. When he finally admitted that he worked for the 
Navy, I told him he could see me at 3 p. m.; he first said this was too late, 
but later called back to say it would be satisfactory. 

Cardice appeared at my office in the Press Building with another man whom 
he did not identify until I told him specifically that he would have to identify 
his companion before I would see them both. I then called in Mr. G. J. McAl- 
lister, my Washington bureau chief, who witnessed the entire conversation. 
Cardice opened by demanding to know the source of our information on the 
XFS8U-1i flight item appearing in the April 25 issue of Aviation Week. He made 
it clear that no military security was involved in this item. Cardice said Sec 
retary Thomas had issued an order that nothing was to be printed about the 
FSU, and the Secretary wanted to know who had violated his order. I informed 
Cardice that newspapers and magazines do not disclose their news sources, 
and that there was ample legal oponion to support this ethical principle. 

Cardice then stated that if we did not “cooperate” with the Navy on this 
matter we might find it difficult to get “cooperation from the Navy in the fr 
ture.” 
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| stated that this sounded like a threat to me, and asked McAllister’s opin- 
jon; he confirmed that it sounded like a threat. Cardice neither confirmed nor 
denied our opinion, simply repeating that if we did not cooperate in revealing 
who had given us the Fst information we might find it difficult to get Navy 
cooperation in the future. bay P , 

| informed Cardice that Aviation Week had enjoyed good relations with the 
Navy for many years dating back to the days when ( aptain Simpler was in 
charge of naval aviation public relations and Admiral Pride was Chief of the 
Bureau of Aeronautics, and we did not anticipate any change. 

Cardice asked if we ever worried about getting into trouble with the Navy 
over items we printed. I answered “No,” and the interview terminated shortly 

ar. 
ereest week our Los Angeles office was visited by an ONT representative who 
told our west-coast editor, William J. Coughlin, that the XFS -1 item was a 
security matter and demanded to know our source. This information was 
refused, and a full account of the interview furnished me by Mr. Coughlin. 

Mr. McAllister was also threatened by a uniformed naval officer that if Avia- 
tion Week did not cooperate in revealing its source on the FSU item we would 
not get Navy “cooperation” in the future, and the Navy would remember those 
who did or did not “play ball” on this matter. 

I regard these episodes as a flagrant abuse of the legitimate purpose of the 
Office of Naval Intelligence and an attempt to intimidate the press on a matter 
which even ONI admitted did not concern military security. 

There is now a congressional committee investigating relations of the Govern- 
ment and the press, including intimidation of the press. I am sending a copy of 
this letter to Representative John Moss, who is chairman of this investigating 
group. 

Sincerely, 
Rosert B. Horz, Editor. 


The second letter was dated the 2d of August 1955. It is from the 
Secretary of the Navy, C. 5S. Thomas, to Mr. Holtz. 


Dear Mr. Horz: Thank you for your letter of June 30, 1955, regarding visits 
to your office by Messrs. Cardice and Christman, special agents of the Office of 
Naval Intelligence 

I want to assure you that I have examined carefully all the circumstances 
touched upon in your letter. I note that the incident referred to occurred on 
May 23, 1955, and regret that you did not bring it to my attention earlier. 

As you know, the investigation being conducted was instituted at my request 
in order to determine the source of a leak which was of concern tome. This leak 
was of concern because I had given instructions that no information regarding 
the flight of the XFSU-1 was to be released. Obviously, this information could 
have been disclosed by 4 naval officer, a contractor, or an employee of a con- 
tractor. I am sure you understand my interest in matters of this nature involy- 
ing the protection of the Navy’s information, equipment, or materiel. 

I regret that you interpreted anything in the language or conduct of Mr. 
Cardice as either rude or threatening. We have had no prior complaint as to 
his demeanor or conduct although he has been assigned to many sensitive cases 
in which he has been required to call upon people in all walks of life. I need 
not tell you that it is against the policy of the Navy and of Naval Intelligence to 
conduct its investigations with any semblance of duress. I can assure you that 
none was or is intended either by the Navy or by Mr. Cardice and I am sorry 
indeed that you so interpreted his discussion with you. 

Sincerely, 
C. S$. THOMAS. 

Mr. Dechert, directive No. 5145.2 concerns security and classified 
matter’ (See exhibit I, B.) 

Mr. Decuert. That is right. 

Mr. Mrrenen.. What is the other directive that concerns the inves- 
igations for administrative leaks—is that 5200.62 (See exhibit I, C.) 

Mr. Decnerr. Well, that concerns investigations of administrative 
leaks only through the use of those words we were discussing in 
section VIT of the directive 5200.6. 
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Mr. Mircuen.. Then you are the man who has been given the dele 
gation by the Secretary of Defense, as general counsel, to be respon. 
sible for the conduct of all such investigation ? 


GENERAL COUNSEL TO MONITOR INVESTIGATIONS 


Mr. Decuerr. No, I am only to monitor them. The investigations 
are to be made by the services, themselves, in whatever way seems 
appropriate under the circumstances. I am not the investigating 
officer. 

Mr. Mircnewti. Are you to be kept fully informed of the conduet of 
all investigations 7 

Mr. Decuerr. No, I think it is only all serious ones, isn’t it? ]f 
clearly involves serious matters. 


LEGAL AUTHORITY TO INVESTIGATE PERSONS OUTSIDE THE DEFENSE DEPART- 
MENT 


Mr. Mircnecy. All right, let’s take the serious matters. 

Do you agree with the answer that Mr. Coolidge gave to this com 
mittee that the Department of Defense has no legal authority to con- 
duct investigations on people outside the Department of Defense! 

Mr. Decuert. I don’t think he stated that. Mr. Mitchell. If he said 
it, it isn’t right. 

Mr. Mircuent. I am quoting from the printed record. 

Mr. Decuerr. I know, but I don’t think he said it. He is a very 
wise lawyer, but that, I am sure, is not the law, and I don’t think he 
said it. 

Mr. Mirenenn. Sir, I asked him at that specific time if he was in 
conference with the Department of Justice officials, and he said yes, 
he was. I asked about it concerning leaks, and he asked if there was 
any legal authority for the Department of Defense to conduct investi- 
gations on anybody outside that Department of Defense, and he 
replied- 

Mr. Decuertr. Oh, you are talking about outside the Department 
of Defense. 

Mr. Mrrceney. Yes, that is what my question was. 

Mr. Decuert. The reason I believe that was not what he said. or if 
he said it, it wasn’t what he meant, was this- 

Mr. Mircneu. He corrected the record, sir. 

Mr. Decuert. I know he did. This was perhaps not called to his 
attention. I think what he was saying there was that the matter of 
instituting proceedings for punishment of security leaks is in the 
Department of Justice. I think, if he said that, it was because he 
had been on the witness stand all day, and he wasn’t entirely clear 
as to what your question was. I don’t think he said that. 

[ will answer the question if I 

Mr. Moss. First I want to place in the record, so we will have it 
immediately before us, the exact language. 

Mr. MiIrcHeLL. You cited the Espionage Act as the necessary legal authority. 
Does that give the Department of Defense the right to go outside the Depart- 
ment before they have gone inside the Department? In other words, you say 
“when the source of the leak cannot be identified.” Do they have any right, in 


other words, to investigate a reporter until they have first investigated within 
the Department of Defense? 
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Mr. Cooiper, | don’t think the Department of Defense has any right to in- 
vestigate a reporter, either before or afterward. They would have to go to the 
Department of Justice and invoke the action advocated under recommenda tion 
eq. Presumably they would not go to the Department of Justice until they had 
found that they could not identify the source. 

Mr. MircHELL. In other words, it would not be a function of the Department 
of Defense to investigate reporters or friends of reporters or anybody before- 
hand. They would have to first find out if it was in the Department of Defense, 
the source of the leak. If they couldn't find it, then they would have to go to 
the Department of Justice? 

Mr. CootipGE. That is correct. 

Now, this is from the official record which has been corrected per- 
sonally by Mr. Coolidge. 

Mr. Decuerr. Mr. Mitchell asked if I was aware of that and 
whether I agreed with it. 

Mr. Mrrcnett. No. I asked you, Does the Department of Defense 
have any legal authority to investigate people outside the Depart- 
ment of Defense / 

Mr. Decuerr. I didn’t think you asked me that, but I am glad 

you did. 
" The answer is, we do, and we have, and no one has ever objected, 
and in my judgment no one could object. If the matter being inves- 
tigated is the disclosure of important defense information we have 
every right to investigate that, wherever the investigation may lead, 
because to us is committed the responsibility for preventing defense 
information getting out, and if it does get out, it is our duty to 
investigate. 

Now, I think, Mr. Mitchell, where the trouble lies in the record 
which you just read was a misunderstanding, and perhaps even a 
stenographic error, as between—— 

Mr. Moss. Let’s rule out the stenographic error immediately. This 
record has been corrected by Mr. Coolidge. 

Mr. Decnerr. Well, a misunderstanding as between the question of 
investigation, on the one hand, and the institution of legal proceed- 
ings on the other. 

Mr. Mircne i. No; he clearly understood—— 

Mr. Decuerr. May I finish my answer? 

Mr. Moss. You may finish your answer. 


GRAND JURY RECOMMENDATION 


Mr. Decurrtr. As has been indicated, what Mr. Coolidge was then 
discussing was recommendation 3d of his Commission, and recom- 
mendation 3d, you will remember, was: 

We recommend the author be summoned to testify in a grand-jury investiga- 
tion in order to discover the source of the leak. 

_Now, it was with reference to that recommendation that these ques- 
tions were being asked, and it is perfectly clear, as Mr. Coolidge says, 
that we have no right, ourselves, to institute a grand-jury investiga- 
tion, or any other criminal proceedings. That right, as Mr. Coolidge 
said, lies in the Department of Justice alone—— . 

Mr. Fasceri. Great Scott, Mr. Dechert ! 

Mr. Decuerr. Or possibly in the grand jury. 

Now, when it comes to the question of the ordinary routine inves- 
ligation, of course we have the right. 
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[ referred a moment ago to the six newspapermen who voluntarily 
brought material that was referred to. Each 1 of those 6 me 
was to his own knowledge investigated, and none of them complained, 
Mr. Drew Pearson, who presented a paper a while ago which has beep 
much discussed, made no complaint of the investigation that followed, 
The way people can be cleared is to have an investigation. 

Mr. Moss. I think we are going to the question of authority for the 
investigation, and I want to again take exception to the statement 
that Mr. Coolidge was onlv dise ussing 3d. He said. “I don’t think 
the Department of Def Fense—” and I want to observe, Mr. Dechert, 
that Mr. Coolidge appeared to be very alert-—— 

Mr. Decuert. Of course. 

Mr. Moss. During the prior hearing. 


I don’t think the Department of Defense has any right to investigate a reporter 


either before or afterward. They would have to go to the Department of Justice 
and invoke the action advocated under recommendation 3d. 


He tells us where they would have to go, and that the proper cours 
t] would he for them to invoke the action recommended under 34, 

He impressed me as a man very much aware of the import of the 
question and his response. 

Mr. Decuertr. May I read into the record a letter which was written, 
and which was approved by Mr. Coolidge on this subject, which has 
not been daliveret as yet, because T had no idea this was coming up! 


Drar Mr. Moss: On page 206 of the transcript of hearings held on March 1 
and 12, 1957, before the Special Subcommittee on Government Information, Mr, 
Charles A. Coolidge expressed his opinion as to the authority of the Department 
of Defense to investigate. For purposes of your record, I would like to invite 
your attention to certain statutes which relate to this subject. 


COURTS OF INQUIRY 


As an adjunct of the responsibility to maintain discipline in the military serv- 
ices, the Uniform Code of Military Justice, by article 135, provides for authority 
to convene courts of inquiry. In the exercise of this authority it is also provided 
by article 46 that witnesses may be summoned to appear to testify and be com- 
pelled to produce other evidence in the same manner as in courts of the United 
States having criminal jurisdiction. Willful neglect or refusal to appear to 
testify or to produce documents by a person not subject to the code is an offense 
against the United States under article 47. 


Mr. Fasceti. What has that to do with a civilian? 
Mr. ow HERT. May I finish the letter? 


The Secretary of Defense having direction, authority and control under section 
202 (b) of the National Security Act of 1947, as amended, can instruct the Seere 
taries of the military departments to convene courts of inquiry. He would not, 
however, appear to have the authority to create a court of inquiry at the level 
of his own office within the powers prescribed by article 135 without a delegation 
to him under article 140 of the authority of the President contained in article 
22 (a) (1) to convene general courts-martial. 

Any officer or agent of the United States may also be investigated pursuant 
to section 95 of title 5 United States Code, for any irregularity or misconduct 
and be required to testify under oath. By this latter authority the truthfal 
testimony can be compelled by section 1001 of title 18, United States Code, which 
makes it a crime to give false information in any matter within the jurisdiction 
of any department. In such an investigation, however, there would be no power 
of subpena. 


Mr. Moss. Who is that. letter from ? 
Mr. Decuert. From me to vou, Mr. Moss. 
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Mr. Moss. But that doesn’t alter Mr. Coolidge’s opinion, or his 
tect MOny. 

Mr. Decuert. This deals with the general subject of the power of 
the military departments to convene courts of inquiry, which was also 
involved in his question. 

Mr. Fasceti. Mr. Dechert, do you mean to tell me that the military 
departments in the United States can convene a court of inquiry and 
try a civilian ¢ 

Mr. Decuarr. No. 

Mr. FASCELL. Then what do you mean ? 

Mr. Decuert. This was part of the matter that was discussed on 
that day. There was a question as to the authority of the Depart- 
ment of f Defense to do any investigation at all. You will remembet 

iat according to the record you read Mr. Coolidge said there was no 
power to investigate. 

Mr. Moss. Mir. Dechert, the record of this committee has been very 

ef iy < corrected by every participant. This was not a discussion 
of military courts of inquiry. That is an entirely separate subject. 
[his was a very simple discussion of reporters or civilians. What 
you have just read, while it is interesting law, is not applicable. 

Mr. Fascenn. 1 will admit that the military departments, Mr. 


Dechert, in the military have a right to investigate anything they 
want to, if they have got the authority under the law to do that. 
They can also call courts of inquiry, though that has been questioned 


many times, too, ] migit add. But I don’t see the applicability of 
this statermmant, except to challenge the fact ‘hat the Department of 
Defense does have investigatory powers in some cases, but particu 
larly military, is that right¢ What are you challenging with this 
letter / 

Mr. Decuerr. I am not challenging anything. 

Mr. Fascens. What are you clarifying ¢ 

Mr. Decuerr. The extract which was read there indicated that Mr. 
Coolidge said that the Department of Defense had no authority 
whatsoever to investigate, 

Mr. Fascety. Y ou are Say ing that it does in certain cases / 

Mr. Decuerr. It is my judgment that he was referring to section 
3d of his recommendations, which dealt with a grand jury investiga- 
tion, and in order to make clear that he couldn’t have had the inten- 
tion which has been drawn from that, I produced this to indicate 
there are many cases in which there is undoubted authority to inves- 
tigate granted by statute. 

Now, then, let me come back to the major question which was asked. 


DEFENSE DEPARTMENT AUTIIORITY TO INVESTIGATE LEAKS 


If there is a serious leak of important military information, does 
the milif: ary department have the right, in order to investigate the 
source of that leak, to go to persons other than those who are in the 
milit tary department, itself, must it limit its investigation to those 
in the milit ary de partment, ead call on somebody else to inves‘i:rate 
the other things ? 

I do not think the latter is true. I see no reason whatsoever to say 
that where we are charged with the responsibility for keeping secret 
those things that ought to be kept secret in the defense of the country, 
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we are debarred from exercising the power of searching out whateye 
sources there are of improper disclosure of military affairs, 

Mr. Fasceti. Mr. Dechert, let’s analyze that statement. T under. 
stand what you are saying. You are saying that the Department of 
Defense has the authority to conduct an investigation wherever jt 
might lead. 

Mr. Decuert. That is right. 

Mr. Fascety. Now examine your statement. You said when it deals 
with important military information. Do you mean classified or nop. 
classified ? 

Mr. Decuert. I mean material that affects the safety of the United 
States—classified material. 

Mr. Fasceizi. You mean classified material. 

Mr. Decuertr. That is right. 

Mr. Fascett. Where the statute specifically gives you responsibility! 
Mr. Decuerr. That is correct. 
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TO INVESTIGATE LEAKS OF NONCLASSIFIED MATERIAL 








Mr. Fascrrz. Now, do you have the same opinion with respect to 
nonclassified information / 

Mr. Decuerr. No. 

Mr. Fascety. Then the Department of Defense does not have av 
thority to conduct an investigation outside of the Department of 
Defense with respect to nonclassified information, is that what you 
mean ? 

Mr. Drcuert. I don’t think we have the same authority in the sense 
of the duty that arises to protect classified material. I don’t think we 
are prohibited from doing it, but I don’t think we have the same clegree 
of duty. 

Mr. Fascetyt. You are saying in effect that you have a duty to protect 
the improper release, the un: uthorized release, of nonclassified infor. 
mation, but it is not by statute. 

Mr. Decnerr. That is right, and maybe by statute, at that. Sup 
pose somebody got into our files—— 

Mr. Fasceitzi. I understand what you are saying. I just want to get 
back to the authority. Now, in the case of milit: ary—and I will give 
you plenty of chance to explain an expound—— 

Mr. Moss. First, let me make one point clear. I know, Mr. Dechert, 
you looked at the chair to give you the opportunity to answer. It is 
the custom in the Congress that the gentleman asking the questions 
controls the time, and he determines whether the answer is timely or 
adequate. 

Mr. Decuerr. I understand that entirely. I was looking past you 
out the window to think of an example. 

Mr. Fascery. I certainly don’t want to cut you off, but I want to be 
clear in my own mind what you are getting at. 

You have got documentation of ‘the law affecting investigations in 
military cases. You have got it right there; you are ready to submit 
it to the committee. 

On classified information, in which you are given the responsibility 
by statute and Executive order, there is no question as to the docv- 
mentation. 

Mr. Decnert. That is right. 
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Mr. Fasceti. But with respect to the authority on nonclassified in- 
formation, you say merely, “We have a duty.” 

Mr. Decuert. Would you like me to explain what you meant by 
that, because I am ready ’ 

Mr. Fascett. I surely would. That is my whole point. 

Mr. Decuerr. On this area of nonclassified information, where 
there is a question of investigating how it got out, the authority may 
be derived from different places. 

Take, for instance, the thing we have been discussing, the giving out 
of medical records, or of confidential information, where the Con- 
oress has prohibited their being given out. 

Suppose someone gives that out, and it is directly contrary to law, 
I think clearly we have the right to investigate that, and that right 
arises out of the congressional statutes which said we shall protect it. 

In other kinds of situations, the authority might be drawn from 
different places. We have the duty, faithfully to execute the laws * * * 

Mr. FasceLy. May we stop so we can discuss this first example. 

Mr. Decuerr. We have the duty faithfully to execute the laws, 
and from that uty there comes a right to inquire as to whether the 
laws are being faithfully executed. It is not this matter of security 
protection, but it is something different. 

Excuse me, I did interrupt you. 

Mr. Fascent. That is all right. I didn’t want to get into another 
before we finished that one. Take them one at a time. Let’s take the 
ease of nonclassified information where you have a statutory prohibi- 
tion on its release. Now then, we have the case where it is released. 
What you are telling me is the authority of the Department of Defense 
in this example ¢ 

Mr. Decuert. I think the authority of the Department of Defense 
as a part of its duty to execute the laws is to determine, if possible, 
how that law happened to be violated. 

Mr. Fasceti. Does that infer that you could go to the recipient of 
the information which was received contrary to law? 

Mr. Decuerr. You can certainly go to him. You can’t subpena 
him. That is, the Department of Defense can’t subpena him. 

The Department of Defense can’t bring any proceedings against 
him, but every day in the year people are gone to and asked, “Where 
did you get that information ?’ 

Mr. Fasceni. You can’t stop him from doing that, can you ? 

Mr. Decnerr. No. It was done in the six cases of newsmen that i 
was talking about. Some of these gentlemen at the news desk may be 
among the six. Some are actually still in Washington engaged in 
newspaper affairs. 

THREATS BY INVESTIGATORS 


Mr. MircHeti. Can he threaten ? 

Mr. Decuerr. I think no investigator ought to threaten. You have 
real Mr. Holtz’ letter. I think that may have been a case of an inves- 
tigator who didn’t carry out his instructions properly, or it may have 
been a case of two people seeing the same thing from different points of 
view, 

For instance, when I first heard about this letter somebody told 
me that he “pushed the secretary around,” but when we look at it we 
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find that Mr. Hotz, 5 weeks after it happened, merely said that the 
investigator behaved rudely, demanding an immediate appointment, 
and refusing to identify himself in any other than the fact that he 
worked for the Government. 

Mr. Fasceti. In common parlance that is throwing your weight 
around or otherwise pushing around somebody. 

Mr. Decnuerr. Well, Mr. Fascell, 1 suppose you must have had, as 
I have, hundreds of cases where investigators come in and they don't 
leave word with your secretary, or your telephone operator, just who 
they are. They are asking for an appointment. 

Mr. Fasceii. And they usually don’t get one. 

Mr. Decurrr. Yes, they do. 

Mr. Fascetn. Oh, they do in your office ? 

Well, let’s take the case, Mr. Dechert, where there is no statutory 
prohibition on the release of the information. 

Mr. Decuert. We still are involved in the duty faithfully to exe. 
cute the laws, and if a stenographer in the office makes a practice of 
handing out copies of my letters, and I don’t know which person it 
is, and these letters are things, the giving out of which would inter. 
fere with the proper workings of Government, I think that our duty 
faithfully to execute the law “involves the question of finding out how 
these lette rs got out. 

Mr. Fasceti. There is a difference between executing the law and 
executing a directive, regulation, memorandum policy or decision by 
the employer, is there not ? 

Mr. Decuert. Yes. 

Mr. Fascett. When you are referring to executing the law 
mean statutory law, do you not ? 

Mr. Decuerr. I mean fulfilling the duty placed under a person by 
statutory law. 

Mr. Fasceiu. Well, now, let’s get back to this airplane flight. 

Mr. Moss. On those girls in your office: would you then have the 
authority to go out and insist that the reporter tell you? Or would 
you proceed to investigate the two girls to determine which one was 
leaking the papers? 

Mr. Decuerr. Well, we can’t insist. That has been—we can’t in- 
sist that anybody tell us outside our own area. We can ask, urgently, 
that they do. 

Mr. Moss. Or intimidate gently ? 

Mr. Decuerr. We can’t intimidate in any degree whatsoever, and 
I hope we do not try to—I don’t guarantee we don’t—but we have 
every right to request. As I say, there have been a vast number of 

cases—no, not vast but a good many cases like this. Perhaps we can 
call the gentlemen at the press table and ask if they have been asked 
politely, or intimidated. 


» you 


LAW ENFORCEMENT RESPONSIBILITY 


Mr. Fascrii. Mr. Dechert, do you in the Department of Defense 
have law enforcement responsibility ? ? 


Mr. Decuert. Nosir. 


Mr. Fasceti. So you don’t have to conduct any investigation at all, 
do you? 


Mr. Decnerr. That isn’t the same thing. 








men 

M 
may 
I tl 
him 

N 
wal 

\ 
cif 
ac 
sub 


he. Pee ee eo 


at 
the 


tor 
wh 
ore 
col 
me 
tiv 


fo 
di 


in 


t the 
nent, 
at he 


“ight 
d, as 


lon’t 
who 


Lory 


eXe- 
‘e of 
yn it 
iter- 
luty 
how 


and 
1 by 
you 
1 by 
the 
yuld 
was 


in- 
tly, 


hse 


all, 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2311 


Mr. Fasceii. What is it? 

Mr. Decuert. What is it! 

A law enforcement responsibility-—— 

Mr. Fascein. There is a violation of the law. 

Mr. Decuertr. No, I thought you meant—and perhaps I should 
inquire—I though you meant, “Do I have the duties with respect 
to seeing to it that « ‘riminé als are brought to trial,” and I do not. 

Mr. Fascetn. That is exac tly what I mean. 

Mr. Decnerr. That is the responsibility of the Department of Jus- 
tice, but, nevertheless I have the duty to gather together any infor- 
mation that may be necessary, if there has been failure to fulfill faith- 
fully the obligations assumed by various people. 

Mr. Fascetn. You mean if somebody fails to carry out a directive 
or policy of the Department of Defense, it is your responsibility, then, 
to see that they are brought to the bar of justice as far as the Depart- 
ment of Defense is concerned ? 

Mr. Decuerr. No sir. I am one of a vast number of people who 
may have responsibility of seeing to it that people behave properly. 
[ think each superior has a duty to see to it that the people under 
him carry out their duties. 

Mr. Mrrcueti. We could submit the answer for the record. I don’t 
want to belabor the point. 

Mr. Dechert, will you quote for the subcommittee and give the sne- 
cific statutory authority for the Department of Defense to establish 
a court of inquiry whereby civilians can be investigated—you mav 
submit that for the record. 

The chairman has a statement to make. 

Mr. Decuert. Well, let me answer the question. 

(Mr. Dechert later submitted the following :) 


As to the inquiry relating to appointment of a Court of Inquiry: 

A question by Mr. Mitchell on page 321 of the stenographic notes of testimony, 
at the very end of the hearing, when there was no time to seek clarification of 
the question or to give an oral answer, read as follows: 

“Mr. Dechert, will you quote for the subcommittee and give the specific statu- 
tory authority for the Department of Defense to establish a court of inquiry 
whereby civilians can be investigated—you may submit that for the ree- 
ord * * * 

On the telephone after the completion of the hearings I was informed by the 
committee’s staff that this inquiry by Mr. Mitchell was directed to the establish- 
ment of a court of inquiry under the provisions of Department of Defense direc- 
tive No. 5145.2. 

In section IV—A of this directive it was stated in subsection 2 that in the per- 
formance of his duties in connection with the investigation of any unauthorized 
disclosures of classified defense information, the General Counsel may “conduct 
an investigation by any appropriate method, consistent with procedures set forth 
in this directive.” 

In section IV-B the General Counsel was given authority, after consultation 
with the Secretary of the military department concerned, to “request him to 
convene a court of inquiry,” when in the opinion of the General Counsel such 
action would assist an investigation into unauthorized disclosures of classified 
defense information. The sentence immediately following the one just referred 
to (in section IV—B 3) stated that: “In exceptional circumstances the General 
Counsel may request that the court of inquiry be composed of representatives of 
more than one military department.” 

Article 22 (a) (1) of the Uniform Code of Military Justice gives to the Presi- 
dent of the United States and to the Sec retary of each of the three military 
departments the right to convene a general court-martial. Article 135 (a) 
authorizes the convening of a court of inquiry by any official who has the statu- 
tory right to convene a general court-martial. 
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The answer to the question, therefore, is that under the provisions just cite 
a court of inquiry to investigate unauthorized disclosures of classified defense 
information may be convened by either the Secretary of any one of the three 
military departments, or, upon delegation of power by the President in accorq. 


ance with article 140 of the Uniform Code of Military Justice, by the Secretary 
of Defense. ‘ 

Perhaps Mr. Mitchell’s question quoted above was intended to attempt to 
draw a distinction between a court of inquiry which would call as witnesses 
only members of the military establishment and a court of inquiry whig 
would call other individuals. The possibility that Mr. Mitchell may have had 
this differentiation in mind arises from his use of the words: “* * * whereby 
civilians can be investigated.” 


If it is a fact that Mr. Mitchell had any such differentiation in mind, I think 
he has overlooked the fact that the court of inquiry established under artice 
135 (a) of the Uniform Code of Military Justice is to be convened only where 
the purpose is “to investigate any matter.” The court of inquiry thus relates 
to a “matter,” whereas a court-martial releates to one or more individuals, 

If a court of inquiry were to be convened in the kind of situation under cop. 
sideration, its purpose would, of course, be to investigate the matter of the 
unauthorized disclosure of particular defense information. The investigation 
of such a matter is clearly one which is within the scope of the Defense Estab- 
lishment, with the right and duty to pursue the inquiry in any direction neces. 
sary to determine the facts. 

Mr. Moss. I want to try to wind up. I think we have taken every- 
one way beyond the normal lunch time, and I have done that because 
I felt it possible to conclude the hearings and to make it easier to 
accommodate your request made before the meeting started. 

Mr. Decnuerr. Thank you very much, sir. 

Mr. Moss. We had planned to take up the matter of declassifica- 
tion. I feel, however, in fairness to Mr. Snyder, and to his office 
which he has just recently entered, that it would be much better to 
afford you the opportunity to get a better grasp of it, and to have 
more clearly in mind the policies which will guide the director of 
declassification. Therefore, that matter will be scheduled at a later 
date. 

I have one question. I recognize that these hearings are always 
somewhat tiring but we are seeking information. 

Do you feel that you - ave been hi: irshly treated— 

Mr. Decuerr. No, si 

Mr. Moss. Seoul naiias ). Before the committee / 

Mr. Decuerr. No, sir. I think you did overstate the case, Mr. 

Chairman, as I suggested in your opening statement, but that is part 
of life. 

Mr. Moss. Do you feel that you have been a defendant / 

Mr. Decuert. No, sir. 

Mr. Moss. Mr. 
point / 

Mr. Snyper. I think I felt very, very different, indeed, from a 
defendant, but I would like to say that I have been gratified by the 
attitude of the committee with 1 respect to the present personnel of 
our office, that is the attitude that you are looking ahead more than 
you are looking backward, and that is what we are doing. We hope 
that several months from now we will be able to produc e a record 
that will be consonant with the objectives of this committee, and with 
the objectives of the news media that have been so zealous in fighting 
for and protecting the peoples’ right to information. 

Mr. Moss. Mr. Snyder, I had considerable contact with your prede- 
cessor. I was not overly impressed by either his attitude of helpful- 


Snyder, would you make an observation on that 
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ess or his cooperation. Iam very happy to say in the contact so far 
with both vou and Mr. Allen, I feel that the committee is receiving 
such greater cooperation than was true under the previous assistant 
secretary. I want to include at this point in the record a closing 
statement. 

Mr. Fascell, have you anything ¢ 

Mr. Fasceiyi. No. 


STATEMENT OF REPRESENTATIVE HOFFMAN 
(The statement of Hon. Clare E. Hottman is as follows :) 


STATEMENT OF HON. CLARE EF. HOFFMAN, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF MICHIGAN 


The Special Subcommittee on Government Information of the House Commit- 
tee on Government Operations was created and its members appointed by the 
hairman of the Congressional Committee on Government Operations, William L. 
Dawson, by letter dated June 9, 1955. (See appendix A.) A subsequent letter 
f June 13, 1955, authorized the subcommittee to extend its inquiry to independent 
iwencies in the executive branch of the Government. 

Subcommittee Chairman Moss appointed a very able staff, headed by Samuel J. 
{rchibald, staff director, a reporter and commentator for 10 years, a reporter 
nd columnist 5 vears of the 10 here in Washington. and 2 years as executive 
ssistant to the chairman of the subcommittee. The staff was subsequently 
‘einforced by Mr. Paul Southwick, veteran Washington newspaperman. 

rhe staff enthusiastically entered upon the performance of its duties and a 
uestionnaire calling for answers to SO questions was sent to Government depart- 
ents and agencies. The questionnaire and the answers covered 537 printed 

pages. 
- On November 7, 1955, there was an informal discussion by nationally known 
publishers, editors, columnists, authors, and committee members and staff mem- 
bers on the general question of the availability of Government information from 
the viewpoint of press, radio, and television. Subsequent hearings covering 
2005 printed pages were held. 


rHE PUBLIC'S RIGHT TO KNOW 


While the investigations, the discussions, and the hearings have been carried 
1 under the broad, appealing slogan of “the public’s right to know,” they have 
n practice been limited to the right of individuals, the press, the Congress, and 
mgressional committees to obtain information from the executive departments 
and agencies. 

The public’s right to know is not, as indicated by the hearings, an unqualified 
‘ight. The right of the public, of the press, and of individual Members of 
Congress to information in the possession of the executive departments and 
gencies and congressional committees to information which would disclose 
the purpose and the cost incurred in congressional investigations has been 
lenied by the chairman for the reason (as I understand it) that the au- 
thority creating the subcommittee did not authorize it to obtain information 
in that field. 


INQUIRY OR INQUISITION ? 


From statements in the letter of June 9, 1955 (appendix A), creating the sub- 
committee and in the statement made by Subcommittee Chairman Moss at the 
pening of these hearings on April 10, 1957, the conclusion can be drawn that 
the investigations and the hearings have some earmarks of an inquisition. 

While the letter of June 9, 1955, authorized an investigation and a hearing 
ind asked the subcommittee to make such an investigation as will verify or 
refute the charges made, it also carried the statement, and I quote, “In many 
ases there is no apparent excuse for agencies of the executive branch of Gov- 
ernment either to withhold such information or to refuse to communicate it 
when requested.” 

The subcommittee also was directed to “seek practicable solutions for such 
shortcomings, and remedies for such derelictions, as you may find and report 
your findings to the full committee with recommendations for action.” 
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These two statements made by the chairman of the full committee, Mr. Day. 
son, seem to indicaté that he had already formulated the opinion that th 
executive departments were wrongfully withholding information to which the 
press, the Congress, and its committees, and perhaps individual Congressmen, 
were entitled. 


FURTHER EVIDENCE OF PREJUDGMENT 


For years, without success, information has been sought by me from executiye 
agencies and departments. Just a few years ago, subpenas were twice issue 
by me as chairman of a subcommittee of the House Committee on Education 
and Labor in an effort to obtain information from Mr. John R. Steelman, they 
President Truman’s executive assistant. 

The statute required Mr. Steelman to appear. Had he appeared, no donbt 
his privilege as executive assistant to the President would have been recog- 
nized. However, by letter he advised that he had been directed by the Preg- 
dent not toappear. (See appendix B.) 

The right of the executive department to refuse to give a congressional 
committee information was recognized. 

On one occasion a bill requiring the executive departments to give informa. 
tion to congressional committees under certain circumstances was reported ont 
of committee and passed by the House (H. J. Res. 342, 80th Cong. Paggeg 
House May 13, 1948, by a vote of 219 to 142). 

From the foregoing, it will be seen that my desire to make effective the 
right of the people to know may be as great as is the apparent wish of the other 
two members of this subcommittee. 

That one member of the committee seemed to think the Department of De 
fense was on trial is indicated by the record (April 10 hearing, stenographer's 
transcript, p. 52). Mr. Dechert was being questioned by Mr. Fascell. I asked: 

“Let’s get the last question and answer there before. 

“Mr. FAsceLi. I will be glad to yield to give Mr. Hoffman a chance to protect 
him. 

“Mr. HorrMan. Now wait, I resent that; I am not a defense lawyer.” 

Certainly no one needs protection unless he is on trial. 

While it has always been my contention that the Congress is entitled to any 
and all information in the possession of the executive departments which is 
necessary in order to enable it to legislate efficiently, the impression created by 
Chairman Moss’ opening statement on April 10 cannot be permitted to pass 
unchallenged, even though he stated that he was speaking only for himself. 

In my judgment, the statement read by the chairman and his subsequent 
comments, especially those of April 11, clearly indicate that he is convinced 
that the Department of Defense has not only unjustly withheld information, but 
that the directives subsequently issued by the Secretary, Mr. Wilson, were 
deliberately formulated in an effort to aid the Department in withholding 
information. 

Permit me to quote from Chairman Moss’ April 10 statement: Referring to the 
Coolidge report and the Secretary’s subsequent recommendation, the chairman 
wrote: 

“The staff analysis shows that this directive (5145.2) combined with Mr 
Wilson’s other directives, lays the groundwork for an oppressive investigative 
machine ready to bear down on any official who releases administrative material 
as well as security information.” 

Another quote: 

“Tt would appear that other Coolidge Committee recommendations became 4 
‘straw-man.’ ” 

And another: 

“In my opinion, Mr. Wilson's new directives erect new and higher barriers to 
the flow of information. The Coolidge Committee, during subcommittee hear- 
ings, warned that overclassification undermined true security and caused leaks 
Mr. Wilson’s harsh course taken to implement the Coolidge Committee recom- 
mendations leads inevitably to more leaks—the very thing he seeks to prevent.” 

It is my conviction that since the hearings started the Defense Department has 
been making an earnest, sincere effort, so far as it is within its power to comply 
with requests for information on each and every occasion where so doing would 
not in its opinion endanger the national security. 

It is my understanding that the chairman has on several occasions commended 
the Department for its effort to bring about the subcommittee’s objective ; hence, 
the difficulty in understanding his harsh criticism of the Department of Defense 
and its representatives who have appeared before us. 
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It was quite apparent that the Assistant Secretary of Defense, Mr. Murray 
snyder, and the general counsel, Mr. Robert Dechert, were not only surprised but 
erievously shocked by the charges made in the chairman’s statement. 

The statement was subject to the interpretation that it challenged the good 
faith of the Secretary of Defense, of his assistant, of counsel, and perhaps of 
the members of the Coolidge Committee. 

The investigation, the hearings, and the April 10 statement carried the broad 
general charge that the Secretary of Defense and his assistants were deliberately 
formulating directives which would further prevent the dissemination of infor- 
mation. ; 

Because the charges were broad and general, Mr. Dechert asked permission to 
explain the situation. Certainly, it was for that reason that my request was 
made for a bill of particulars. 

When permission for Mr. Dechert to answer the chairman’s statement was 
requested by him and denied, my statement was: ; 

“All the gentleman is asking here is whether there is a specific instance in mind 
that bears out the charge that has been made.” 

The only reply was: “The chairman is not on the witness stand.” 

A simple request by a witness appearing before the subcommittee at the chair- 
man’s direction that specific incidents of any misconduct be given him and that 
he be permitted to answer is met by a flat refusal. 

True, the chairman did later permit an additional answer. 

Certainly, if the purpose of the subcommittee is to make secure the public’s 
right to know, a witness who appears by request should be permitted to exercise 
his right to present his defense when a charge is made—not at some subsequent 
time. 

We all know, especially as members of this subcommittee dealing regularly 
with the press that explanations and denials made later, rarely, if ever, catch up 
with the original charges. I feel that we were unnecessarily harsh in shutting 
off the comments which Mr. Dechert and Mr. Snyder attempted to make con- 
temporaneously with the issuance of these charges. Certainly Mr. Dechert and 
Assistant Secretary Snyder should not be blamed for their apparent shock at 
the tenor of the opening statement and the charges contained therein. 


CON CLUSION 


Finally let me say that, after following these hearings as a member of this 
subcommittee for more than a year and a half, while it is clear that there has 
been evidence of some undesirable and perhaps questionable activities on the 
part of some executive agencies in the handling of information, so far it appears 
to me that most of the controversy over these matters between the executive 
agencies and this subcommittee boil down to differences of opinion in exercising 
judgment. 

It must be acknowledged that we cannot legislate good judgment and that no 
legislation can be written to fit every situation. Each situation must be con- 
sidered on its own merits. Congress can only invest the departments with power 
which implies the responsibility of exercising their own judgment. As the 
Supreme Court has stated: 

“* * * in the nature of things Congress could not catalog all the devices and 
stratagems for circumventing the policies of the act. Nor could it define the 
whole gamut of remedies to effectuate these policies in an infinite variety of spe- 
cific situations. Congress met these difficulties by leaving the adaptation of means 
to end to the empiric process of administration” (313 U, S, at 194). 

It is obvious that no hard and fast legislation or regulation can be written to 
make perfect the procedure. There is an ever-varying situation which calls for 
the exercise of sound judgment. 

No one contends that the policymakers or the administrators in the executive 
departments are infallible—never make mistakes. 

Nor has there been anything before this subcommittee which gives assurance 
that committee members or members of the staff or of the press are more capable, 
are infallible, in their conclusions as to what information should or should not 
be released to the public. 

Inasmuch as we cannot, as was previously stated, legislate good judgment—as 
we must assume that top officials chosen or appointed to represent us are ca- 
pable, sincere, and patriotic, it would seem that we should be governed by the con- 
clusions of the Supreme Court as recently expressed. 

On March 25, 1957, in a case where the right of the individual came in conflict 
with the public’s right to be protected from crime, the Court said: 
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“We believe no fixed rule with respect to disclosure is justifiable. The probley 
is one that calls for balancing the public interest in protecting the flow of jp. 
formation against the individual’s right to prepare his defense. Whether 4 
proper balance renders disclosure erroneous must depend on the particular ¢ép. 
cumstances of each case, taking into consideration the crime charged, the pyg 
sible defenses, the possible significance of the informer’s testimony, and other rele. 
vant factors.” 

Still later and on April 1, last, in National Labor Relations Board vy. Tru 
Drivers Local Union No. 449, the Court had before it a case where the right of 
an employer’s association to put into effect a lockout came in conflict with the 
right of a union to strike, and a decision of the Labor Board upholding the right 
to lockout was reversed by the circuit court of appeals, which in turn wag pm 
versed by the Supreme Court. 

In deciding that case, the Supreme Court followed the principle of balaneing 
respective rights. The Court said: 

“The ultimate problem is the balancing of the conflicting legitimate interests 
The function of striking that balance to effectuate national labor policy is oftey 
a difficult and delicate responsibility, which the Congress committed primarily 
to the National Labor Relations Board, subject to limited judicial review.” ~ 

The Court continued : 

“The court of appeals recognized that the National Labor Relations Board hag 
legitimately balanced conflicting interests by permitting lockouts where economic 
hardship was shown. The court erred, however, in too narrowly confinding the 
exercise of Board discretion to the cases of economic hardship. We hold that 
in the circumstances of this case the Board correctly balanced the conflicting 
interests in deciding that a temporary lockout to preserve the multiemployer 
bargaining basis from the distintegration threatened by the union’s strike action 
was lawful.” 

In the controversy now before the subcommittee, the primary decision as to 
whether information will or will not be released rests with the executive 
agency—in this particular instance, with the Department of Defense. 

When information is denied congressional committees, contempt proceedings 
give an adequate remedy. 

When information which should be given to the press to the individual is 
denied, there is not, and in my judgment, from the nature of things, cannot be, 
a positive legal remedy. However, an appeal to public opinion and to the Congress 
is usually effective. 

While we are on this subject, most humbly and with the utmost respeet, it 
is submitted that the principle involved in the public’s “right to know” might 
well be followed by the subcommittee itself. 

The first knowledge the minority had of the contents of the chairman’s state 
ment was when, at the opening of the hearings, it was read by him. There was 
no opportunity, through previous study, to make adequate answer. 

It appears that the statement was given to the press the day before. It was 
quoted in the press of the 10th. It was commented upon over the radio at § 
o’clock on the morning of the 10th before it was read in committee. 

That the subcommittee had already formed an opinion was indicated by the 
NBC commentator’s statement, which I quote: 








WRC (NBC) NEWS BROADCAST, 8, A. 





M., WEDNESDAY, APRIL 10, 1957 








* Otherwise this morning 

“The Defense Department is going to get a congressional working over this 
morning. Itis on Pentagon information policy. Recently Secretary Wilson issued 
four new directives concerning the release of information. Today Information 
Subcommittee Chairman John Moss says, ‘Additional shackles have been forged 
on the public’s right to know.’ ” 


APPENDIX A 


JUNE 9, 1955. 


Hon. JOHN E. Moss, 
House Office Building, Washington, D. C. 

DeAR COLLEAGUE: I am asking you to act as chairman of the Government In- 
formation Subcommittee of the House Government Operations Committee. Other 
members to serve on this special subcommittee are Congressmen Dante Fascell 
and Congressman Clare E. Hoffman. 
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Charges have been made that Government agencies have denied or withheld 
pertinent and timely information from those who are entitled to receive it. 
These charges include the denial of such information to the newspapers, to radio, 
and television broadcasters, magazines, and other communication media, to 
sined and qualified research experts and to the Congress. ; 

In many cases there is no apparent excuse for agencies of the executive branch 
ef Government either to withhold such information or to refuse to communicate 
it when requested. ' 

It has also been charged that pressures of various sorts have been applied by 
Government officials to restrict the flow of information and the exchange of 
opinion outside the Government. ; 

Accordingly, I am asking your subcommittee to make such an investigation 
as will verify or refute these charges. In making such investigation you are 
requested to study the operation of the agencies and officials in the executive 
pranch of the Government at all levels with a view to determining the efficiency 
and economy of such operation in the field of information both intragovernmental 
and extragovernmental. With this guiding purpose your subcommittee will 
ascertain the trend in the availability of Government information and will 
«rutinize the information practices of executive agencies and officials in the 
light of their propriety, fitness, and legality. 

[am sure that the report of your subcommittee will fully and frankly disclose 
any evidences of unjustifiable suppression of information or distortion or slanting 
of facts. 

You will seek practicable solutions for such shortcomings, and remedies for 
such derelictions, as you may find and report your findings to the full committee 
with recommendations for action. 

Sincerely yours, 


tre 


WILLIAM L. DAwson, Chairman. 


APPENDIx B 
THE WuHite Howse, 
Washington, March 9, 1948. 
Hon. CLARE HOFFMAN, 
House of Representatives, Washington, D. C. 

My Dear Mr. CONGRESSMAN: I am returning to you herewith two subpenas re- 
cently issued to me on behalf of your subcommittee. On Saturday, March 6, 
I received a subpena calling for my attendance at a hearing to be held that 
afternoon. On Monday, March 8, I received another subpena calling for my 
attendance at a hearing to be held the same day. 

As you know, my official duties are to advise and assist the President of the 
United States. After the receipt of each of these subpenas, I promptly informed 
the President, and in each instance the President directed me, in view of my 
duties as his assistant, not to appear before your subcommittee. 

Sincerely yours, 
JOHN R. STEELMAN, 
The Assistant to the President. 


CLOSING STATEMENT OF CHAIRMAN MOSS 


FURTHER STATEMENT OF HON. JOHN E. MOSS, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF CALIFORNIA, AND 
CHAIRMAN, SPECIAL GOVERNMENT INFORMATION SUBCOM- 
MITTEE 


Mr. Moss. This ends 3 days of hearings during which the sub- 
committee has sought an explanation of Secretary Wilson’s new diree- 
tives on information. Mr. Dechert and Mr. Snyder have been most 
helpful and cooperative. Their testimony bolsters my opinion that 
Secretary Wilson's directives, as written, would further restrict. the 
flow of information from the Nation’s vast Military Establishment. 
_ Mr. Dechert and Mr. Snyder have assured the subcommittee that 
information will not be further shackled. I heartily support them in 
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their efforts to accomplish this objective, and I 2m sure the subeon, 
mittee wants to extend to Mr. Snyder every support in his promised 
efforts to “get out the news.” Any refusals of information unde 
Mr. Snyder's responsibility, and the impact of the new directiyg 
on the information practices of the military services, will be very cars. 
fully studied by the staff of the subcommittee. The subcommittes 


will be the first to commend Mr. Snyder, publicly and officially, if he | 


can carry out his announced intentions despite the new directives, 
Mr. Dechert and Mr. Snyder have made clear that whether informs. 
tion gets to Congress and the public depends largely on the attitude 


of those responsible. The subcommittee previously has found that 


attitude was the key factor. 


During the 3 days of testimony, there have been, in my opinion, 


several danger signals. Mr. Dechert’s statement that nobo y will 
be sent to jail for giving out nonsecurity information in violation of 
Mr. Wilson’s new directives gives little assurance to a Pentagon official 
who knows he may lose his job for releasing the information. 

Mr. Snyder brought up the case of a reporter who was initially re. 
fused an unclassified Army manual, listed as a routine Army publica. 
tion normally available upon request through the Pentagon pressroom, 
Mr. Snyder said he reversed this refusal, and cites this as an indication 
of his determination to free the flow of infor ‘mation. 

I hope Mr. Snyder realizes that this case is an indication of the very 
thing I fear will happen under Secretary Wilson’s new directives 
Personnel below Mr. Snyder apparently could not accept responsibility 
for releasing this document, which was not even administratively 
classified. App: arently requests for routine, unclassified material 
must be bucked to the top because Pentagon employees aren’t sure 
where they stand under Secretary Wilson’s sweeping new directives. 

Mr. Snyder also expressed the opinion that it isn’t nec essary, not 
is it wise, to answer all queries just because they are asked by “a per- 
sistent, imaginative reporter.” I am sure that Mr. Snyder really 
doesn’t mean that, even in connection with requests for information 
which he cannot deny and which he feels he cannot confirm. Such 
an attitude would hardly be in keeping with the public information 
pointers, which say that reporters should be told the reasons for a 
refusal of information. 

Mr. Snyder’s testimony that he would have tried to dissuade Ad- 
miral Bennett from making his statement, I hope, is not indicative of 
a policy which will bar military authorities from expressing personal 
opinions. The news story quoted Admiral Bennett as saying that he 
hoped to bar the press from the launching of the world’s earth satel- 
lite. “I might be overruled,” Admiral Bennett said, “but this is my 
intention.” C learly that was the admiral’s oor opinion and not 
a statement implying top-level policy, as Mr. Snyder testified. 

I wish to commend the decision by Dr. Dechert that the constructive 
contr ibution phase will be amended “at the first convenient opportu- 
nity.” This provision, in my opinion, has been one of the biggest 
stumbling blocks in the path of iformation from the Defense Depart- 
ment for both Congress and the public. 

Later Mr. Dechert further modified the language of a directive. He 
claimed the new directive on information for C ongress did not require 
Secretary Wilson to personally approve a final refusal to Congress. 
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Exuisit | 


DEPARTMENT OF DEFENSE IMPLEMENTATION OF RECOMMENDATIONS OF COOLIDGE 
COMMITTEE ON CLASSIFIED INFORMATION, Part I, Maren 1957, OFFICE OF THE 
SECRETARY OF DEFENSE 


(P, 1) 
THE SECRETARY OF DEFENSE, 
Washington, March 22, 1957. 
Memorandum for: The Secretaries of the military departments. 
The Assistant Secretaries of Defense. 
The General Counsel. 
The Assistants to the Secretary of Defense. 
The Chairman, Joint Chiefs of Staff. 
Subject: Implementation of Coolidge Committee report. 
On August 153, 1956, I appointed the Committee on Classified Information, 
with Mr. Charles A. Coolidge as Chairman, to study the problem of unauthorized 
isclosure of classified military information and to suggest methods and pro- 
edures for eliminating this threat to the national security. 
On November 8, 1956, the Coolidge Committee submitted its report, setting 
f some 28 recommendations. Some of these deal with related problems 
neerning the public-information programs of the Department of Defense. 
Qn November 12, 1956, I designated a Committee consisting of the General 
Counsel, Department of Defense, as Chairman, the Assistant Secretary of 
Defense (Manpower, Personnel, and Reserve), and the Assistant Secretary of 
Defense (Legislative and Public Affairs) to review these recommendations 
vith the Secretaries of the military departments and to prepare for my ap- 
roval appropriate implementing instructions or directives which would carry 
tall recommendations found to be constructive and helpful. 
The Committee as now constituted * has now reported to me with respect to 
16 of the 28 Coolidge Committee recommendations. After considering their 
report. I am herewith attaching my comments and pertinent new or revised 
lirectives with respect to this initial group of Coolidge Committee recommenda- 
ons and other matters which are properly subject to concurrent comment or 
ction. 
These comments and related directives are set forth in enclosures 1 through 
10, as listed in the index below. 
P,2] It is my desire by this memorandum to emphasize to you the extreme 
portance with which I regard this matter. It is requested that you take 
ppropriate steps to assure that all personnel under your respective jurisdictions 
re familiar with these actions. 
My comments and actions with respect to the balance of the Coolidge report 
recommendations will follow at the earliest practicable date. 
C. E. WiLson, Secretary of Defense. 





These page numbers correspond to the page numbers referred to in the hearing testi- 


ny 
*The General Counsel, Department of Defense; the Acting Assistant Secretary of 
“lense (Manpower, Personnel, and Reserves) ; and the Deputy Assistant Secretary of 


efense (Publie Affairs). 
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INDEX 














Coolidge © 
Enclo- Subject or title of related directive mittee em 
sure | Mendations 





Enclosures and directive on *‘Funetions of the Office of Declassification Policy’’.| 2i, 

Enclosures and directive on ‘‘Unauthorized Disclosure of Classified Defense | 3a, b, o, 4 
Information.’’ , 

3 | Enclosures and directive on ‘Policy Governing the Custody, Use, and Preser- | a, b, ¢, d, 

vation of Department of Defense Official Information Which Requires Protec- 
tion in the Public Interest.’’ 
4 | Enclosures and directive on ‘‘Provision of Information to the Congress’’_......_| 7 
Enclosures 5 through 10: | 

Jomment on changes in scope of classification which reflect temporary | 2h, 
changes in emphasis in our foreign policy. 

‘omment on grand jury investigation of unauthorized disclosures of classi- | 3d. 
fied defense information. 

Somment on the role of the Office of Public Information in interviews with | 8a, 
the press 

Somment on the importance of information security in view of present inter- | 8b, 
national situation. 

JSomment on the need to explain when a request for classified information is | 8¢, 
refused 

Jomment on implementation of the Coolidge Committee recommendations | 9, 
in the Washington area, 


Ne 
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[P. 5] ENCLOSURE 1 






Coolidge Committee recommendation discussed : 
Recommendation No. 2i: “Establish within the Office of the Secretary of 
Defense (possibly within the Office of Administrative Secretary) an official who 
would be responsible for establishing, directing, and monitoring an active de 
classification program both in the Office of the Secretary of Defense and the 
military departments.” 

This recommendation has been adopted by the issuance of attached DOD 
Directive No. 5105.12 establishing the Office of the Director of Declassification 
Policy within the Office of the Assistant Secretary of Defense (Public Affairs), 

This directive bestows upon a single official the specifie responsibility for 
promulgating and monitoring an active downgrading and declassification 
program. 

Such a program should help to more fully carry out the requirements of section 
4 of Executive Order 10501 of declassifying material which no longer requires 
protection in the interests of national defense. This program will concentrate 
on improving procedures for the periodic review of information which is classified 
hereafter, as well as on reducing to the maximum extent possible the existing 
accumulation of classified information. 

The functions performed by this office will thus ‘help to insure that no in 
formation is withheld under Executive Order 10501 which the people of the 
United States have a right to know. It is hoped that this program will greatly 
enhance respect for the classification system and for the protection which it 
provides for official information which requires safeguarding in the interest 
of national defense. 




























Exuisir I-A 
[P. 7] March 22, 1957 

Number 5105.2 
DEPARTMENT OF DEFENSE DIRECTIVE 






Subject: Functions of the Office of Declassification Policy 

Ref: (a) Department of Defense Directive 5200.1, dated 19 November 1958, 
subject: “Safeguarding Official Information in the Interests of the 
Defense of the United States.” 

(b) DOD Directive 5122.2, “Functions of the Security Review Branch.” 





I. PURPOSE 





A. To establish the Office of Director of Declassification Policy. 
B. To further implement the provisions of Section 4 of Executive Order 10501 


dated 5 November 1953, which was promulgated to the Department of Defense 
through reference (a), in order to: 
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1. Eliminate duplication of effort to the maximum extent practicable and 
to promote efficiency and economy in the area of downgrading and declassifi- 
cation of classified material: 

9, Provide for the coordinated development within the Department of 
Defense of plans, policies and programs for all aspects of downgrading and 
declassification of classified material ; 

g. Assure compliance with policies and programs in the area of down- 
grading and declassification of classified material which have been, or may 
be, developed and promulgated ; 

{P. 8] 4. Provide the constituent departments and agencies of the Depart- 
ment of Defense with a central source of policy guidance, advice, and assist- 
ance on downgrading and declassification matters in general. 


Il. BACKGROUND 


A. Section 4 of Executive Order 10501 states in part: “Heads of Departments 
or agencies originating classified material shall designate persons to be respon- 
sible for continuing review of such classified material for the purpose of declassi- 
fying or downgrading it whenever national defense considerations permit, and 
for receiving requests for such review from all sources. Formal procedures 
shall be established to provide specific means for prompt review of classified 
material and its declassification or downgrading in order to preserve the effec- 
tiveness and integrity of the classification system and to eliminate accumulation 
of classified material which no longer requires protection in the defense 
interest. * : * 

B. Recent examination of the implementation of section 4 of Executive Order 
10501 within the Department of Defense indicates the need for greater emphasis 
on carrying out the policies set forth in that section. In the course of this 
examination it has been noted that: 

1. The backlog of classified information created during and since World 
War II has not been substantially diminished, and classified material of 
pre-World War II origin still exists in the retired files of the Department. 

2. The provisions of section 4a of the Executive Order which require, 
when possible, that a date for automatic declassified be set at the time of 
classification have not been as widely use as intended. 

3. The effort involved in reviewing, coordinating, and declassifying docu- 
ments and notifying the original recipients is at present a most complicated 
one, which places heavy burdens on the time of scientific, professional, and 
other critically needed personnel, and requires a formidable amount of 
administrative detail, labor, and expense. 

[P.9] C. The existence of the conditions noted above can hamper the achieve- 
ment of the true purpose and intent of the security classification system on the 
one hand, and on the other can impede information from being made available 
to the public. 


III, ESTABLISHMENT OF OFFICE OF DECLASSIFICATION POLICY 


To assure the fullest implementation of Section 4 of Executive Order 10501, 
the Office of Declassification Policy is established in the Office of the Assistant 
Secretary of Defense (Public Affairs). The Director of Declassification Policy, 
hereinafter referred to as the Director, shall be responsible under the direction 
of the Assistant Secretary of Defense (Public Affairs) for originating, directing, 
and monitoring an active declassification program within the Department of 
Defense in cooperation with its constituent departments and agencies. 


IV? TERMS OF REFERENCE 


A. Responsibilities: The Director shall be responsible under the direction of 
the Assistant Secretary of Defense (Public Affairs) for the following: 

1. Formulation, interpretation, and dissemination of policy with regard 
to uniform standards and procedures for downgrading and declassifying 
classified material. 

2. Promulgating and monitoring the implementation of an active down- 
grading and declassification program applicable to all constituent depart- 
ments and agencies of the Department of Defense, pursuant to the provisions 
of Section 4 of Executive Order 10501. 

3. Arbitrating issues as to the downgrading and declassification program 
on which the constituent departments or agencies of the Department of 
Defense are not in agreement. 
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4. Developing and interpreting policies involving the downgrading or 
declassification of classified material which may be of joint concern to the 
Department of Defense, and 

a. Other departments or agencies of the Executive Branch: 

[P. 10] b. The Congress, including its Committees, individual Mem. 
bers, and staff representatives ; 

ec. Foreign Governments with which the Department of Defense. pur. 
suant to established policy, has exchanged classified defense information. 

d. International Collective Defense Organizations with which the 
Department of Defense, pursuant to collective security agreements, pgs 
exchanged Classified defense information ; 

e. Industrial firms and erganizations and educational institutions 
concerned with the execution of defense contracts which involve gees 
to and generation of classified material. 

B. Reports: The Director shall report at semiannual intervals to the Assistant 
Secretary of Defense (Public Affairs) as to the status, progress, efficiency, ang 
effectiveness of the program established pursuant to this Directive. To this end, 
he shall obtain such reports from any department, agency, or activity of the 
Department of Defense as he may require. 














V. IMPLEMENTATION 

A. In order that the purposes of this Directive achieve maximum implementa. 
tion it is necessary that all Departments, agencies, and activities of the Depart. 
ment of Defense render full cooperation and assistance to the Director as may 
be necessary. 

B. Nothing in this Directive shall be construed as modifying the authority and 
responsibility of the Office of Security Review with respect to the review for 
military security of material for public release, pursuant to reference (b), 


















VI. EFFECTIVE DAT! 









This Directive is effective immediately. 
C. E. WILson, 

Secretary of Defense 

[P.; 12) ENCLOSURE 2 















Coolidge Committee recommendations discussed : 
Recommendation No. 3a: “We recommend that the Secretary of Defense 
make one person of stature in his office responsible for seeing that investi- 
gations are initiated with utmost promptness on the occurrence of a ‘leak’ 
and are vigorously pursued.” 

Recommendation No. 3b: “We further recommend that the Secretary of 
each military department start the investigating machinery of his depart 
ment going instantly upon the occurrence of an unauthorized disclosure 
and follow the progress of the investigation closely.” 

Recommenadtion No. 3c: “In the case of a serious leak, we recommend 
that the Secretary or military Chief of each military department convene 
a Court of Inquiry composed in each case of representatives of the three 
military departments.” 

Recommendation No. 4a: “When a member of the Department of De 
fense has been identified as the source of a leak, stern disciplinary action 
should be taken, and taken with the utmost promptness.”’ 

These recommendations suggest actions addressed to the matter of enforce 
ment of the laws and regulations prohibiting unauthorized disclosure of classified 
defense information by civilian or military personnel of the Department of 
Defense. 

The military departments have regulations prescribing the prompt investigation 
of any unauthorized disclosure of classified defense information, as well 4s 
regulations requiring prompt corrective action and appropriate disciplinary 
action in connection with such incidents. 

These regulations are, of course, effective only as to matters within the 
respective jurisdictions of the military departments. No comparable established 
system has existed with respect to defense activities not within the jurisdiction 
of the military departments, such as the organizations subordinate to the Joint 
Chiefs of Staff and activities within the Office of the Secretary of Defense. 

The attached DOD Directive No. 5145.2 will fill this need by making the General 
Counsel, Department of Defense, responsible for the initiation of the investigation 
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of any unauthorized disclosure of information in defense [p. 12] activities not 
within the jurisdiction of any of the military departments. In the case of the 
Joint Chiefs of Staff organization, the General Counsel’s function will be a 
helpful supplement to the obligation of the Chairman of the Joint Chiefs of Staff 
in this regard. The directive also makes the General Counsel responsible for 
assisting, where warranted, in coordinating investigations which touch on activi- 
ties under the jurisdiction of two or more of the military departments ; and for 
keeping me informed on all such investigations, with emphasis on those deemed 
of particular interest to my office. The assignment of these functions to the 
General Counsel will serve to implement Recommendation 3 (a). 

Regulations of the military departments also require their personnel to 
promptly report unauthorized disclosures of classified defense information. 
The attached directive now establishes reporting procedures for personnel serv- 
ing in defense activities not wtihin the jurisdiction of any military department. 
of particular significance is the provision which requires such personnel to re- 
port immediately to the General Counsel information as to any such unauthor- 
ed disclosure when they believe, by prompt action, further disseminatiton of 
such classified information can be limited so as to avoid or reduce the chance 
of damage to national defense interests. 

The use of a court of inquiry as suggested in Recommendation 3 (c) and 
as authorized by the Code of Military Justice might be appropriate in some par- 
ticularly serious case. The directive accordingly authorizes the General Coun- 
sel to request the convening of such a court, and in exceptional circumstances 
to request that such court be composed of representatives of more than one of 
the military departments. 

Needless to say, the authority conferred on the General Counsel is in no way 
intended to relieve the Secretary of each military department of the existing 
responsibility for effective investigation and appropriate discipline of unauthor- 
ied disclosures of classified defense information under his jurisdiction. 

The personal attention, as needed, of the Secretary of each military depart- 
ment in these matters will insure the prompt actio nsought in Recommenda- 
tions 3 (b) and 4 (a). 


Exuisir I-B 
March 22, 1957 
Number 5145.2 
[P. 13] DEPARTMENT OF DEFENSE DIRECTIVE 


Subject: Unauthorized Disclosure of Classified Defense Information. 
Ref: (a) Secretary of Defense Memorandum, relating to Security Violations in 
the Department of Defense, dated 26 March 1953. 
(b) Secretary of Defense Confidential Memorandum, relating to Disclo- 
sures of Classified Security Information to the Press, dated 17 
March 1952. 
(c) Department of Defense Directive 5122.2, dated July 27, 1951, subject: 


Functions of the Security Review Branch. 


I, PURPOSE 


To improve security enforcement by defining responsibility for prompt inves- 
tigation of unauthorized disclosures of classified defense information, and by 
insuring prompt corrective action including appropriate discipline of personnel 
responsible for such disclosures. 


Il, CANCELLATION 


References (a) and (b) are cancelled. 


Ill. DELEGATION 


The General Counsel of the Department of Defense, hereinafter referred to 
as the “General Counsel,” is designated as the representative of the Secretary of 
Defense (1) to follow on behalf of the Secretary of Defense the investigation of 
certain unauthorized disclosures of classified defense information which are 
the sole responsibility of the military departraents, and (2) to insure prompt 
ind vigorous investigation of unauthorized disclosures of such information in 
ther defense activities. 


69222—57—pt. 9——11 
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[P.14] IV. INVESTIGATIONS 


A. Investigation of defense activities not within the command or jurisdiction of 
any of the military departments 

1. The General Counsel shall have primary responsibility for initiating an 
directing the investigation of any unauthorized disclosures of classified defeng 
information in any activity of the Defense Department which is not within the 
command or jurisdiction of any of the military departments except as indicate 
in subparag: aph 4 below. 

2. In the performance of these duties the General Counsel may— 

a. conduct an investigation by any appropriate method, consistent with 
procedures set forth in this Directive ; 

b. interrogate any civilian or military personnel of the Department ¢ 
Defense and examine any pertinent documents in any Defense activity no 
within the command or jurisdiction of any of the military departments, 

3. In the performance of these duties the General Counsel shall advise the 
director or chief of the cognizant Defense office or activity with regard to the 
personnel to be questioned and the documents to be examined in the course of 
the investigation. 

4. a. Investigation of unauthorized disclosures of classified defense informa. 
tion in any unified or specified command shall be the responsibility of the exec. 
tive agent for such command. The General Counsel shall notify the Chairmay 
of the Joint Chiefs of Staff of any request made regarding such commands and 
shall otherwise be governed by the provisions of this Directive relating to the 
Secretary of the Army, Navy, and the Air Force in his dealings with suc 
commands. 

b. Any investigation by the General Counsel of unauthorized disclosures of 
classified defense information within the organization of the Joint Chiefs of 
Staff shall be conducted only with the concurrence of the Chairman, Joint Chiefs 
of Staff, who is responsible [p. 15] for insuring the prompt initiation of inyesti- 
gations of unauthorized disclosures of classified information within that organi- 
zation. 


B. Investigations of defense activities within the command or jurisdiction of one 
of the military departments 

1. The Secretary of each military department is responsible for insuring the 
prompt initiation of investigations of unauthorized disclosures of classified de 
fense information within his department. 

2. The General Counsel shall have the authority with respect to the investiga- 
tion of unauthorized disclosures of classified defense information in any defense 
activity under the command or jurisdiction of any one of the three military 
departments to: 

a. request the prompt initiation of an investigation by the Secretary of the 
military department concerned, 

b. request information of the Secretaries of the military departments with 
respect to the progress and results of any such investigation initiated pur 
suant to this directive or otherwise. 

3. When such action would in his opinion assist such an investigation, the 
General Counsel after consultation with the Secretary of the military depart 
ment concerned, may request him to convene a court of inquiry. In exceptional 
circumstances the General Counsel may request that the court of inquiry be 
composed of representatives of more than one military department. In any such 
case the General Counsel shail request the Secretaries of the military depart- 
ments from which such personnel would be drawn to furnish the personnel 
necessary to such a court of inquiry. 

C. Investigations of defense activities not provided for by IV—A or IV-B above 

1. When any investigation initiated by one of the military departments pur 
suant to IV-B above requires the interrogation of personnel or examination of 
records under the command or jurisdiction of another military department or 
of a defense activity not within the [p. 16] jurisdiction of any military depatt- 
ment, the Secretary of the military department conducting the investigation 
shall notify the Secretary of the military department concerned or the General 
Counsel, as appropriate, so that arrangements can be made for such investigation 
as may be required. 

2. When any investigation initiated by the General Counsel, pursuant to IV-A 
above requires the interrogation of personnel or examination of records in 
activities under the command or jurisdiction of one of the military departments: 
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a. the General Counsel may request the Secretary of the military depart- 
ment concerned to initiate such investigation as may be required ; — OE 

p. the General Counsel, when in his opinion such participation we a 
tate the investigation, may, after consultation with the Secretary s = 
military department concerned, request him to arrange for participa “stg 
the General Counsel and personnel working on the investigation und er so 
direction in the interrogation of personnel and examination of records under 
the jurisdicition of the military department. 3 fl iienis, , 
8. The General Counsel shall have authority to coordinate the eee = 
conduct of any investigation which in his opinion should be initiated o “oy uc = 
simultaneously in more than one military depa rtment, or ee y = = 
military department and in a defense activity not within the jurisdiction of an) 

military department. 


D. Investigations of defense contractor activities within the security cognizance 
of the military departments 
The General Counsel shall have the authority to request action and informa- 
tion with respect to the investigation of any unauthorized disclosure of classified 
defense information which may involve a defense contractor activity within the 
security cognizance of one of the military departments in the manner provided in 
Section IV—B. 


[P. 17] E. INVESTIGATIVE ASSISTANCE 


1. In the conduct of any investigation under Section IV hereof, the General 
Counsel shall request such assistance as he may require from the Secretaries of 
the military departments. This assistance may include the temporary assign- 
ments of personnel trained in investigative techniques to the Office of General 
Counsel to serve under the direction of the General Counsel with respect to a 
particular investigation. 

2. In connection with any investigation which he conducts or in which he par- 
ticipates pursuant to Section LV hereof, the General Counsel (1) may request the 
advice of the Department of Justice; (2) with the concurrence of the Secretary 
of the Army, the Navy, or the Air Force or the Chairman of the Joint Chiefs of 
Staff, as appropriate, may request the investigative assistance of the Department 
of Justice ; and (3) may refer a case to the Attorney General for consideration as 
to possible prosecution. If referral to the Attorney General appears to be appro- 
priate in a case involving personnel under the command or jurisdicition of one of 
the military departments, the General Counsel after consultation with the Secre- 
tary of the department concerned may request him to forward the case to the 
Attorney General for consideraion as to possible prosecution. 


V. DISCIPLINE 


A. The General Counsel shall insure that the results of any investigation which 
he conducts or in which he participates are reported to the proper authorities for 
such disciplinary or corrective action as may be warranted. 

B. The General Counsel shall have authority to ascertain what disciplinary or 
corrective action has been taken in any case involving an unauthorized disclosure 
of classified defense information and shall report to the Secretary of Defense 
with respect to such matters. 


VI. REPORTING UNAUTHORIZED DISCLOSURES OF CLASSIFIED DEFENSE INFORMATION 


A. Under existing regulations it is the duty of every person under the jurisdic- 
tion of the military departments to report [p. 18] unauthorized disclosures of 
classified defense information through command channels for appropriate action. 

B. All personnel of any defense activity not within the command or jurisdic- 
tion of one of the military departments shall report any information with respect 
to unauthorized disclosures of classified defense information, as follows: 

1. Whenever the person or persons who have information concerning an 
unauthorized disclosure of classified defense information believe that it may 
be possible by immediate action to limit the further dissemination of such 
classified defense information so as to avoid or reduce the chance of damage 
to national-defense interests, they shall immediately report through channels 
to the General Counsel. 
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2. Information concerning all other cases involving unauthorized disejp. 
sures of classified defense information shall be reported through channels tp 
the cognizant office for appropriate action as follows: 

a. Cases involving derelictions of administrative security includip 
the misplacing of classified documents, shall be reported to the Stag 
Director, Security Services Division, Office of Assistant Secretary of 
Defense (MP & R). 

b. News items or other disclosures in the public realm which are be 
lieved to contain classified information shall be reported to the Office of 
Security Review, Office of Assistant Secretary of Defense (PA). 

ce. Cases in which the appropriate action office is in doubt, shall be 
reported to the General Counsel for action. 

C. The Office of Security Review shall make a preliminary analysis to confirm 
the classification of information disclosures reported by Department of Defense 
personnel pursuant to subparagraph B-2 above and of information disclosures 
noted during the review of material published in the United States conducted 
pursuant to reference (c). 

[P. 19] In any case in which classification of the information is confirmed, the 
Office of Security Review shall refer the case promptly to the General Counsel or 
otherwise as he may direct, for appropriate action. 


VII. 





IMPLEMENTING INSTRUCTIONS 


A. Copies of implementing instructions issued by a military department affect. 
ing that department alone shall be furnished upon issuance to the General 
Counsel. 

B. Any implementing instructions which relate to an investigation in more 
than one military department, an investigation in a defense activity not within 
the jurisdiction of any military department, or an investigation affecting civilian 
industrial activities under the security cognizance of one of the military depart- 
ments, shall be coordinated prior to issuance with the General Counsel. 


VIIT. 





EFFECTIVE DATE 
This directive is effective upon issuance. 


C. E. Wiison, Secretary of Defense. 


[P. 21] ENCLOSURE 3 






Coolidge committee recommendations discussed : 
Recommendation 5a: “Responsibility for protecting administrative matters 
entitled to protection should be definitely fixed.” 

Recommendation 5b: “Department of Defense Directive 5200.6 should be 
amended to add to the information protected by paragraph IIIA 3 f information 
relating to the advice on official matters which personnel of the Department of 
Defense exchange with each other; and paragraph IIIB should be amended to 
make the use of the stamp ‘FOR OFFICIAL USE ONLY’ compulsory on all 
future documents entitled to protection under Directive 5200.6.” 

Recommendation 5c: “A vigorous program of indoctrination should be ini- 
tiated among all personnel to instill a regard for the safeguarding of administra- 
tive matters entitled to protection under Directive 5200.6.” 

Recommendation 5d: “In serious cases of unauthorized disclosures of these 
administrative matters, investigations and disciplinary action similar to that 
recommended above in connection with ‘leaks’ of classified information should 
be undertaken, with the same person in the Office of the Secretary of Defense 
being responsible for initiating and following up investigations.” 

To carry forward the above recommendations, I have issued in revised form 
the attached DOD Directive 5200.6 on “Policy Governing the Custody, Use and 
Preservation of Official Information Which Requires Protection in the Public 
Interest.” 

As in the case of classified defense and atomic energy information, the re 
sponsibility for protecting the information covered by the Directive rests on all 
personnel of the Department. 

In aceordance with Recommendation 5 (a) this directive now affirmatively 
provides that such limitations on access to such official information will be im- 
posed only upon a determination by a responsible authority that the release of 

















ffect. 
neral 


more 
ithin 
ilian 
part- 


tters 


1 be 
tion 
it of 
d to 
1 all 


ini- 
‘tra- 


hese 
that 
ould 
anse 


orm 
and 
iblie 


re- 
| all 


vely 
im- 
p of 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2329 


such information would be contrary to law or otherwise against the public 
jnterest. : , 

The new directive also makes clear that the classifications TOP SECRET, 
SECRET and CON FIDENTIAL (including CONFIDENTIAL-MODIFIED HAN- 
DLING AUTHORIZED) prescribed by Executive Order 10501 shall not be used 
for [p. 22] official information which requires protection solely on the basis of 
this directive, and that the term “Official Use Only” shall not be used for official 
information which requires protection in the interest of national defense under 
Executive Order 10501. 

To cover the first part of Recommendation 5 (b), an additional item, num- 
pered “8” has been added to the list of examples of such official information. 

The second suggestion in Recommendation 5 (b), that the use of the term 
“For Official Use Only” be made compulsory, has not been adopted. Such 
mandatory use is not deemed essential in order to afford proper protection to 
the majority of such official information, and would tend to impose an undue 
administrative burden not only in connection with the original marking, but in 
the accumulation of material so marked which would require review at some 
later date to determine whether it was still entitled to protection. Accordingly, 
authority for the optional use of the term ‘For Official Use Only,” and for that 
term only, is continued. 

In accordance with Recommendation 5 (c), the importance of indoctrination 
of personnel has been emphasized in this directive and will continue to be a 
responsibility of command at all levels. 

The investigative and disciplinary action set forth in Recommendation 5 (d) 
is also a command responsibility. In some cases criminal statutes apply to the 
unauthorized disclosure of such official information. In other cases where no 
criminal statutes apply, the unauthorized disclosure of such information would 
violate the direction of higher authority, and corrective or disciplinary action 
for the proper maintenance of discipline would be appropriate. Existing regula- 
tion of the military departments prescribe the prompt investigation and appro- 
priate discipline of all such cases. The attached directive now accords the 
General Counsel, Department of Defense, similar investigative authority with 
respect to activities not within the jurisdiction of the military departments. 
His authority in such cases is coextensive with the authority accorded by DOD 
Directive No. 5145.2 with respect to “Unauthorized Disclosures of Classified 
Defense Information.” 


Exurpeir I-C 
March 22, 1957 
Number 5200.6 
[P. 23] DEPARTMENT OF DEFENSE DIRECTIVE 


Subject: Policy Governing the Custody, Use and Preservation of Department 
of Defense Official Information Which Requires Protection in the Public 
Interest 

Ref: (a) Revised Statutes, Sec. 161 (5 U.S. GC, 22) 

(b) See. 3 of the Act of June 11, 1946 (60 Stat. 288: 5 U. S. C. 1002) 

(c) See. 1 of the Act of June 25, 1948 (62 Stat. 791: 18 U. S. GC. 1905) 

(d) DOD Directive 5015.1 dated July 31, 1952, subject: “Release and 
Authentication of Copies of Official Records” 

(e) DOD Directive 5200.1, dated November 19, 1953, subject: “Safeguard- 
ing Official Information in the Interests of the Defense of the 
United States” 

(f) DOD Director 5200.6, dated June 1, 1954, subject: “Policy Governing 
the Custody, Use, and Preservation of Department of Defense Offi- 
cial Information Not Within the Purview of Executive Order No. 
10501” 

(g) DOD Directive 5200.7, dated July 15, 1954, subject: “Policy Govern- 
ing the Transmission for Safekeeping of Defense Information Classi- 
fied ‘Confidential—Modified Handling Authorized’ ” 

(h) DOD Directive 5145.2, dated —— subject: “Unauthorized Disclosure 
of Classified Defense Information” 

(i) DOD Directive 7230.3, dated February 14, 1956, subject: “Schedule 
of Fees and Charges for Copying, Certification, and Search of 
Records.” 
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[P. 24] I. PURPOSE 


A. To assure the proper custody, preservation and use of official informatiop 
which in the public interest should not be given general circulation. (The re 
quirements for classification of official information in the interests of nationg} 
defense, pursuant to Executive Order 10501 and the Atomic Energy Act, ag 
amended, are set forth in reference (e) and other directives. This Directive 
does not deal with the protection which must be given to information because jt 
is classified in the interests of national defense. ) 

B. To authorize the optional use of the term “For Official Use Only” within 
the Department of Defense for identifying and marking this type of official in. 
formation. 

C. To avoid improper withholding of information by assuring that any with. 
holding is approved by authorities who are competent to determine whether or 
not release of the particular information would be against the public interest, 


Il. CANCELLATION 


Reference (f) is hereby cancelled. 


Ill. AUTHORITY 

























Statutory authority for this directive includes: 
A. Reference (a) which permits the head of a department to issue regula- 
tions, not inconsistent with law, governing the custody, preservation and use of 
the records of his department. 

B. Reference (b) which provides generally that, except for (1) any function 
of the United States requiring secrecy in the public interest or (2) any matter 
relating solely to the internal management of an agency, matters of official 
record of an agency of the Government shall be made available to persons 
properly and directly concerned except information “held confidential for good 
cause found.” 


{P. 25] 





©. Reference (c) which provides penalties for any disclosure not authorized 
by law information obtained by a Government department concerning the trade 
secrets or confidential statistical data of any person or corporation. 


IV. POLICY 


A. It is the fundamental policy of the Department of Defense to make the 
maximum information available to the public as to its operations and activities. 
This policy is subject to the necessary exception that the proper, efficient, and 
effective operation of governments requires that there shall not be made public 
eertain types of information relating to such matters as pending litigation, 
maintenance of discipline, conduct of investigations, relations with foreign gov- 
ernments, and information which is merely preliminary or advisory within the 
Department. Certain other considerations, such as nonviolation of confidence 
as to the nature or source of information or the protection of individuals against 
unsubstantiated allegations, may require that other types of information also 
not be made public. 

B. Matters of official record, with the exception of information held con- 
fidential for good cause found, are made available to persons properly and di- 
rectly concerned pursuant to regulations published in accordance with reference 
(b). For example, procedures for obtaining official records of the Office of the 
Secretary of Defense are set forth in reference (d). Fees are charged for 
services rendered to the public relating to copying, certification and search of 
records, as specified in reference (i). 

©. Subject to the provisions of Section VI hereof, information which under 
the above statements of policy should not be given general circulation includes 
without limitation the following: 

1. Records and information which pertain to individuals such as per- 
sonnel records, medical records, and investigative reports, and proceedings 
pertaining to the conduct of, or manner of performance of, duties by military 
personnel and civilian employees, the release [P. 26] of which might 
unjustly discredit or injure innocent persons or disclose personnel informa- 

tion received in confidence. 
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9 Information as to the identity of confidential informants and informa- 
tion furnished by them in confidence. 

8, Information received in confidence from private individuals, firms, or 
organizations in connection with bids, proposals, trade secrets, inventions 
and discoveries, and reports of a financial ,technical, or scientific nature. 

4, Information which is. or may reasonably be expected to be, connected 
with any pending or anticipated litigation before Federal and State courts 
or regulatory bodies. 

5. Advance information on proposed plans to procure, lease, or otherwise 
acquire or dispose of materials, real estate, facilities, or functions, which 
would provide undue or discriminatory advantage to private or personal 
interests. 

6. Preliminary documents relating to proposed plans or policy development 
when premature disclosure would adversely affect morale, efficiency, or 
discipline. 

7. Examination questions and answers to be used in training coures or in a 
determination of qualifications of candidates for employment, entrance to 
duty, and advancement or promotion. 

8. Conversations or communications between members of the Department 
of Defense, or between such members and representatives of other agencies 
of the Executive Branch, which are merely advisory or preliminary in nature 
and which do not represent any final official action and any documents or 
reproductions concerning such advice. 

9, Information received from other Government agencies for official use 
of the Department of Defense, any further dissemination of which is con- 
trolled by the agency which provided the information. 

[P. 27] 10. Information furnished in confidence by foreign nations to the 
the United States, the dissemination of which is limited by the nation which 
provided such information. 


Vv. IDENTIFICATION AND MARKING 


A. In order to assure uniformity within the Department of Defense for identify- 
ing and marking information which is described in Section IV.C. above, the 
optional use of the term “For Official Use Only” is authorized. No other term 
may be used to designate such information. Where the term is marked on 
material, to the fullest extent practicable there shall also be indicated a 
specified event or date after which the term will no longer apply to such infor- 
mation. In all cases the term will be removed promptly when the need for pro- 
jecting the information so marked, no longer exists. 

B. Information requiring protection in the public interest must be safeguarded 
irrespective of whether or not the information is physically identified by, and 
marked with, the term ‘For Official Use Only.” 

©. Particular care must be taken to emphasize that the classifications author- 
ied in references (e) and (g) shall not be used for the information covered 
solely by this Directive. Conversely, the term “For Official Use Only” as author- 
ized herein shall not be used for information classified under references (e) 
or (g). 

VI. RELEASE 


A. Requests for official information which fall within the terms of this directive 
will be denied on the basis of this Directive only upon a determination by a 
responsible authority that the release requested will be contrary to law or other- 
wise against the public interest as herein stated. 

B. Arbitrary and unreasonable withholding of information must be avoided. 

[P. 28] C. Nothing in this Directive shall be deemed to authorize the with- 
holding of information, otherwise releasable, because its release might tend to 
reveal administrative error or inefficiency, or might be embarrassing. 


VII, IMPLEMENTATION 


A. The Secretaries of the military departments, the Chairman of the Joint 
Chiefs of Staff, and the Assistant Secretary of the Defense (PA) will insure 
that arequate regulations are issued to implement the policies stated herein. 
Copies of such implementing regulations will be furnished to this office through 
the Assistant Secretary of Defense (PA). 

B. The Secretaries of the military departments, the Chairman of the Joint 
Chiefs of Staff, and the Assistant Secretary of Defense (MP & R) will take 
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appropriate steps to insure that all personnel of the Department of Defense, 
military and civilian, are made aware of the importance of protecting informatio, 
against unauthorized disclosure in accordance with this Directive ; that appropri. 
ate measures for the physical safeguarding of such information are put inty 
effect; and that appropriate disciplinary action will be taken by responsibj 
superiors with respect to any unauthorized disclosures of such information on the 
part of departmental personnel. 
C. To the extent required for proper enforcement of this Directive: 

1. The Secretaries of the military departments shall initiate prompt jp. 
vestigation within their respective Departments of any unauthorized djs. 
closure of information requiring protection under this Directive. In apy 
ease coming to his attention, the General Counsel, Department of Defense 
shall have authority to request the initiation of an investigation and ty 
request information from the Secretaries of the military departments with 
respect to the initiation, progress, and results of the investigation, inely. 
ing actions taken. The General Counsel shall follow such investigations op 
behalf of the Secretary of Defense and shall report to the Secretary of 
Defense with respect to those deemed of importance to his office. 

[P. 29] 2. The Assistant Secretaries of Defense and the Chairman of the 
Joint Chiefs of Staff shall promptly notify the General Counsel of any cage 
involving an unauthorized disclosure of information requiring protection 
under this Directive which warrants investigation. 

3. The General Counsel, Department of Defense, shall have authority to 
assist in or direct, as appropriate, the investigation of any such case in any 
activity of the Department of Defense in the Washington area which is not 
within the command or jurisdiction of any military department, in the same 
manner as provided in reference (h). Responsibility and procedures with 
respect to an investigation of any unauthorized disclosure of such informa. 
tion in any unified or specified command, or within the organization of the 
Joint Chiefs of Staff, shall be those specified in reference (h) for investiga. 
tions of unauthorized disclosures of classified defense information. 























VIII. EFFECTIVE DATE 






This Directive is effective immediately. 
C. E. Wiison, Secretary of Defense. 







[P. 31] ENCLOSURE 4 





Coolidge Committee recommendation discussed : 
Recommendation 7: “Care should be exercised to see that the published re 
ports of proceedings before Congressional Committees do not contain classified 


operational concepts or technical data concerning new weapons and installa- 
tions.” 








The Congress is, of course, fully aware of the responsibility it shares for 
safeguarding information furnished to its committees which requires protection 
in the interest of national defense. 

The Department of Defense should at all times be ready to assist Congres 
sional committees in the prompt review of testimony received in Executive ses 
sion to identify defense information which should not be published in the in- 
terest of national security. I have spelled out the Department's duty in this 
regard in Directive 5400.4 on “Provision of Information to the Congress.” 

This Directive rescinds an existing Departmental Instruction which was ad- 
dressed to the subject of this particular Coolidge Committee Recommendation. 
The new Directive clarifies somewhat but makes no substantial change in this 
regard over the former Instruction. It does, however, deal with additional mat- 
ters concerning the general procedures for providing information to the Con- 
gress. As to this, the new Directive emphasizes that it is the basic policy of 
the Department of Defense to make the maximum information promptly avail- 
able to Congressional Committees and their staffs, and to give them the utmost 
cooperation. In order to assist all employees of the Department in fully carry- 
ing out this objective, the Directive specifically sets forth guidance with respect 
to such matters as testimony before Committees; handling of requests on behalf 
of constituents; deadlines to insure prompt and complete provision of informa- 
tion to the Congress; coordination on legislative investigations: and security 
review prior to publication of testimony before Congressional committees. 
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(P. 33] Exuteir I-D 


March 22, 1957 
Number 5400.4 
DEPARTMENT OF DEFENSE DIRECTIVE 


Subject : Provision of Information to the Congress 
Ref; (a) DOD Directive 5200.1, Safeguarding Official Information on the In- 
terests of the Defense of the United States, dated November 19, 1953 
(b) DOD Directive 5200.6, Policy Governing the Custody, Use and Preserva- 
tion of Department of Defense Official Information Not Within the 
Purview of Executive Order 10501, dated June 1, 1954 
(ec) DOD Directive 5545.1, Congressional Hearings dated August 10, 1951 
(d) Instruction 5210.13, Security Review of Congressional Testimony, 
dated February 7, 1955 
(e) DOD Directive 5122.4, Responsibilities of the Assistant Secretary of 
Defense (Legislative and Public Affairs), dated July 30, 1954 
(f) Title 5, U. S. Code, Section 1002 
(g) DOD Directive 5015.1, Release and Authentication of Copies of Official 
Records, dated July 31, 1952 


I. PURPOSE 


It is the purpose of this Directive to facilitate the furnishing of information 
to the Congress by stating the Department of Defense policies and procedures 
with respect to making information, both classified and unclassified, available 
to the Congress. 

II. CANCELLATION 


References (c) and (d) are hereby cancelled. 
III, POLICY 


A. It is essential to the proper functioning of our Government that the Con- 
eress receive adequate information as to the programs and operations of the 
Department of Defense. 

B. It is the policy of the Department of Defense to make the maximum in- 
formation promptly available to Congressional Committees and their staffs and 
that the utmost cooperation is to be given to the Committees and staffs of the 
Congress. 

C. It is the policy of the Department of Defense that no information shall be 
withheld from the Congress except in accordance with these regulations. 


IV. PUBLIC ACCESS 


It is the fundamental policy of the Department of Defense to make the maxi- 
num information available to the public as to its operations and activities. 
This policy is subject to the necessary limitations relating to (1) classification 
of official information in the interests of national defense pursuant to Executive 
Order 10501 and the Atomic Energy Act, as amended, as reflected in reference (a), 
and (2) restrictions on official information which in the public interest should 
not be given general circulation, as reflected in reference (b). Subject to these 
limitations, matters of official record are made available to persons properly and 
directly concerned pursuant to regulations published in accordance with refer- 
ence (f), For example, procedures for obtaining official records of the Office of 
Secretary of Defense are set forth in reference (g). Most information not avail- 
able to the public is made available to the Congress, in confidence, in order to 
enable it to perform its functions. 


[P. 35] Vv. FURNISH INFORMATION TO CONGRESSIONAL COMMITTEES 


A. Department of Defense witnesses testifying before Congressional Commit- 
tees, or handling requests for information from the Legislative Branch, should 
bear in mind the above described Directives with respect to the need to protect 
certain types of information against public disclosure. Testimony as to in- 
formation requiring protection under the above references shall only be given 
in closed Session. If information requiring protection is submitted in writing, 
it must be appropriately classified or otherwise marked. If the information is 
submitted orally, the Committee should be advised of the need for protecting 
the information from public disclosure. 
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B. In the rare case where the same considerations which preclude makj 
information public, raise a question as to whether particular information jp. 
quested may be furnished to a member or Committee of the Congress, even jp 
confidence, no final refusal to furnish such information shall be made yn 
such cases have been submitted to the Secretary of the Military Departmen; 
concerned or to the Secretary of Defense. In most cases, however, it may jy 
possible to satisfy the request through some alternate means acceptable to the 
Member or Committee and to the Department, thus rendering unnecessary apy 
such submission. In the event this is not possible, and pending resolution of 
the question, the person testifying or responsible for replying to the request 
shall respectfully decline to furnish the information pursuant to the instry. 
tions in this Directive. The Assistant to the Secretary of Defense (Legislatiys 
Affairs) shall be kept informed with respect to any refusal to a member or, 
committee of the Congress. 






















VI. SECURITY REVIEW 








To assure military security transcripts of testimony given by Department of 
Defense witnesses in closed sessions of Congressional Committees, when re. 
ceived for review, Shall be referred to the witness for proofreading and shall be 
reviewed by the Office of Security Review for clearance prior to publication, 
Requests to Congressional Committees for deletion of material from transcripts 
prior to publication should be accompanied by an explanation of the reasons 
for such request. Written statements and charts prepared in advance for open 
session delivery shall be submitted for review as far as possible in advance of 
scheduled [p. 36] presentation, except as to general types of material ag to 
which the Office of Security Review has indicated in advance that no such 
submission is required. All Department of Defense agencies are requested to 
provide immediate and full guidance and assistance in clearance of material 
when called upon by the Office of Security Review. 





VII. CONGRESSIONAL REQUESTS FOR INFORMATION TO BE FURNISHED CONSTITUENTS 





Replies to requests for information to be furnished constituents shall be fur. 
nished promptly. They shall be tested for release or limitations on dissemina- 
tion in the same manner as if the constituent himself had directly requested the 
information. If it develops the information cannot be released to the constitv- 
ent, the Member of Congress requesting the information should be promptly 
advised that the information requested cannot be made available for the con 
stituent and the basic reasons inhibiting such release. 











VIII. HANDLING OF CONGRESSION AL REQUESTS 


A. All written Congressional requests for information shall be acknowledged 
within 48 hours. Whenever possible, the complete replies shall be provided 
within 10 working days of the receipt of the request. If the nature of the infor- 
mation requested renders a complete reply within 10 days impossible, the person 
requesting the information shall be advised, within the 10 days, via an interim 
reply, of a date by which the information will be supplied unless the fixing 
of such date within that period is not possible. (The requirements above shall 
not apply to requests for comments upon proposed or pending legislation which 
shall be handled in accordance with existing legislative procedures. ) 

B. In cases where it is believed necessary in order to enable the Department 
to promptly and adequately respond to Congressional requests, the inquirer 
should be requested to specify in writing, insofar as possible, the particular 
information or documents desired. 

©. Procedures of Congressional Committees with respect to preparation and 
delivery of prepared statements will be complied with to the maximum extent 
possible. 

[P. 37] D. By reference (e) the Assistant to the Secretary of Defense (Legis 
lative Affairs) is charged with the overall responsibility for assuring the imple 
mentation of policies and procedures governing legislative investigation of activi- 
ties of the Department of Defense, including liaison with Congress in connection 
therewith and keeping appropriate Department personnel currently informed 00 
the status of such investigations except for matters affecting budgets, appropria- 
tions, and other related financial matters. Accordingly, copies of all commulti- 
cations to and from the Congress with respect to any such investigations by Con- 
gressional Committees shall be furnished to the Assistant to the Secretary of 
Defense (Legislative Affairs). 
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Ix. IMPLEMENTATION 


Copies of implementing or revised regulations or instructions shall be furnished 
to the Assistant Secretary of Defense (Public Affairs) and the Assistant to the 
secretary of Defense (Legislative Affairs). 


X. EFFECTIVE DATE 


This Directive is effective immediately. 
C. BE. Wirson, Secretary of Defense. 


Exuisir I-E 
[P. 39] ENCLOSURE 5 


Cooldidge Committee recommendation discussed : 

Recommendation 2h: “Avoid changing the scope of classified information to 
reflect temporary changes in emphasis in our foreign policy.” 

In considering this Recommendation I believe that we must first re-examine the 
basic principles involved in such classification. Executive Order 10501, in defin- 
ing the categories of information affecting the national defense which must be 
protected specifically provides: 

Section 1: 

“(a) Top Secret * * * which could result in exceptionally grave damage 
to the Nation, such as leading to a definite break in diplomatic relations 
affecting the defense of the United States * * * ” 

“(b) Secret * * * which could result in serious damage to the Nation, 
such xs by jeopardizing the international relations of the United States * * *” 

“(ce) Confidential * * * could be prejudicial to the defense interests of 
the Nation.” 

Clearly, the dangers to be guarded against, as reflected in this Executive Order, 
are of a most serious nature and of vital importance to the preservation of this 
Nation and the safety of its citizens. 

The primary objective of our foreign policy is, in the last analysis, the pro- 
motion and maintenance of good relations among all nations to enable all to 
live in harmony with one another and to pursue their own peaceful aspirations. 
To help achieve this objective we must in our day-to-day conduct of foreign 
affairs deal with many matters concerning many nations, all involving delicate 
relationships and balances, which if not maintained, cannot only threaten the 
objective but more particularly our own security. 

Our ability to succeed in this objective is, of course, partly dependent on the 
state of our military capability and that capability is, conversely, partly depend- 
ent upon the state of our international relations. The [p. 40] two are interre- 
lated and, in the world today, inextricably intertwined. 

Accordingly, the question of determining what information should be publicly 
disclosed as to plans, policies and operations in these two major areas affecting 
our security—and at what point in time—requires an application of judgment 
in the light of all the facts and a weighing of the relative security advantages 
and disadvantages of disclosure. No mathematical formula exists which will 
do this. Those charged with the serious responsibility for the decision as to 
whether or not to classify must accept that responsibility and make the decision 
With the assistance of the best qualified experts available to contribute to the 
formulation of a sound judgment. This is the method we follow and I know 
of no better way. 

In the light of the foregoing, my thoughts with respect to the specific recom- 
mendation of the Committee are as follows: In the sense that it implies that no 
material should ever be classified at any time unless such classification is clearly 
warranted. I wholeheartedly agree. In the sense that the phrase “temporary 
changes in emphasis” implies that the scope of classification should be rigidly 
applied once the initial judgment is made, I disagree. Such a conclusion would 
completely overlook the variable nature of the factors on which a classification 
is based, and the corresponding requirement for changes in the scope of classifi- 
cation to adjust to these factors. 

It appears to me that reflection upon the often sudden and fast changing day- 
to-day developments in the field of foreign affairs will demonstrate the im- 
practicability of attempting to evolve any pat formula in terms of “temporary” 
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or “emphasis” which will automatically determine whether classification ig way, 
ranted and, if so, its extent. 
[P. 41] ENCLOSURE 6 

Coolidge Committee recommendation discussed : 

Recommendation 3d: ‘In case of a ‘leak’ appearing in the press which involyes 
the disclosure of information which obviously gravely damages the security of 
the nation, and where the source of the ‘leak’ cannot be identified, we recom. 
mend that the author be summoned to testify in a grand jury investigation jy 
order to discover the source of the ‘leak’.” 

In accepting the Coolidge Committee Report, I expressed serious reservations 
with respect to the advisability of implementing the foregoing recommendation, 
The new Directive on “Unauthorized Disclosure of Classified Defense Informa. 
tion” set forth under Enclosure 2 makes no direct reference to it. 

Unauthorized disclosures of classified defense information can stem either 
from a deliberate or inadvertent act on the part of some member of the civilian 
or military personnel of the Department of Defense, from defense contractor 
personnel, or from others who have authorized access to the information. (Cop. 
gress has made certain disclosures a crime. As Secretary of Defense I havea 
responsibility to ascertain that the laws enacted by the Congress are faithfully 
executed. Hence, it is an obligation of the Department in any such case to find 
the source, to eliminate the danger of future disclosures, and to discipline re 
sponsible personnel of the Department or recommend prosecution of such per- 
sonnel and other persons to the Attorney General as the facts warrant. It is 
hoped that the machinery established by the new directive on “Unauthorized 
Disclosure of Classified Defense Information” will help to obtain these results, 

The authority to summon witnesses before a grand jury rests with the Depart. 
ment of Justice, or with a grand jury, which, regardless of the wishes of any de 
partment of the Government, can summon witnesses in the investigation of a 
crime under Federal law. In both instances the calling of a witness is subject to 
the supervision and safeguards of the court which impanels the jury. In any 
case in which the course of action recommended by the Coolidge Committee might 
be considered, the authority to act would not rest with the Department of De- 
fense, but with the Department of Justice or a grand jury, as the case may be. 


[P. 43] 






















ENCLOSURE 7 






Coolidge Committee recommendation discussed: 
Recommendation 8a: “All interviews by the press with members of the 
Department of Defense in the Washington area should be arranged through 
the Office of Public Information and, if so requested by the person to be inter- 
viewed, a representative of that Office should attend the interview.” 

The Committee, in so recommending, expressed the view that the Office of 
Public Information (OPI) cannot effectively perform its proper function unless 
it has at least general information as to who has been interviewed by the press, 
particularly if it is unable to assist in such interview upon request. 

I certainly agree with the Committee’s objective. However, I do not believe 
it should be accomplished by a mandatory requirement. It is the policy of this 
Department that OPI will undertake to arrange interviews upon media request 
and that it will make a representative available to attend the interview if 
either the media or the person to be interviewed feels such attendance would 
be helpful. 

It appears to me that a requirement that all press interviews must be arranged 
through OPI, could seriously hamper, and delay unnecessarily, the flow of in- 
formation between the Department and the media, because of the important 
time element in the acquisition and dissemination of information—partict- 
larly to the press, radio and TV—as well as within the Department itself. 

With respect to attendance at interviews by OPI representatives, 1 believe the 
present policy, under which they are available to attend at the request either 
of the media or the person to be interviewed, is best. Mandatory attendance, no 
matter how well intentioned, could easily be misconstrued as “monitoring” 
or “censorship” and indicative of a lack of confidence in either the media rep- 
resentative or the person being interviewed. I think such mandatory attend- 
ance is undesirable and unnecessary. 
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[P. 45] ENCLOSURE 8 


Coolidge Committee recommendation discussed : 

Recommendation 8b: ‘A forceful statement outlining the difference between 
ordinary peace and the present situation from the point of view of informa- 
tion security should be prepared and given wide distribution to the press.” 

It is believed that this Recommendation and the Coolidge, Committee back- 
sround discussion point up the importance under present conditions of exercis- 
ing extreme care in safeguarding military security information. I feel certain 
that the general public, including the information media, are well aware of 
the need for vigilance in this regard, imposed by present international tensions, 
and accordingly, I do not consider that any formal statement reiterating this 
js necessary. 


[P. 47] ENCLOSURE 9 


Coolidge Committee recommendation discussed : 

Recommendation 8c: ‘When a request by the press for the release of infor- 
mation is denied on the ground that the information is classified, the press should 
be told why it is classified. The bald statement that it is classified often creates 
in their minds the feeling that the refusal is wholly arbitrary. Of course in 
some cases the full background is too sensitive to be disclosed. Nevertheless we 
think more can be done along these lines.” 

I strongly concur in the objective of this recommendation. Properly carried 
out it should help to remove misunderstanding which often occurs when infor- 
mation is withheld for military security reasons. The existing policy of the 
Department, in this regard, is that where release or publication of particular 
information is determined to be objectionable from the standpoint of military 
security, advice of such determination to the person who made the request or 
submitted the material for review should include a brief explanation of the 
pasiec reasons for the determination to the extent permitted by military security 
considerations. This policy should be adhered to to the maximum extent possible. 
It is recognized, of course, that there will be many situations where full dis- 
closure of the reasons underlying the determination cannot be made without 
such disclosure itself violating security and in those cases the person concerned 
should at least be advised to that effect. 


[P, 49] ENCLOSURE 10 


Coolidge Committee recommendation discussed: 

Recommendation 9: “Implementation of the recommendations of this report 
should be concentrated on the Washington area.” 

Since all basic policies and programs of the Department are formulated and 
promulgated in Washington headquarters, and since the overall responsibility 
for execution also rests in Washington headquarters, implementation must be 
initially effected at Washington by the responsible officials of the Department 
and its constituent agencies. 

This is not to imply, however, that these policies are not applicable to field 
activities. On the contrary, success of such programs depends on the fullest 
possible implementation throughout the Department, both here and in the field. 
For this reason I have purposely not limited the application of any of the policies 
issued in implementation of the Coolidge Committee recommendations to the 
Washington area. 


Exureir II 


DEPARTMENT OF DEFENSE MINUTES OF PRESS BRIEFING ON IMPLEMENTATIONS OF 
RECOMMENDATIONS OF THE COOLIDGE COMMITTEE 


(March 28, 1957, 10: 30 a. m., room 3E-—-869) 
Participants: 
Hon. Murray Snyder, Assistant Secretary of Defense (Legislative and 
Publie Affairs). 
Hon. Robert Dechert, General Counsel. 
Hon. Stephen S. Jackson, Deputy Assistant Secretary of Defense (Man- 
power, Personnel, and Reserve). 
Assistant Secretary Snyper. Ladies and gentlemen, I am going to open this 
meeting, but since, as you well know, the document in front of you is the 
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product of a committee which did its work and many other people have ¢op. 
tributed to it before I joined this establishment, Mr. Dechert, the Chairmap 
of this Committee, will preside over this briefing. Moreover, since this jg a 
document which is Secretary Wilson’s and since we don’t want to dilute or jp 
any other way reduce the impact of his directives or his comments, this ig q 
background briefing, and while we will be happy to answer questions that you 
may desire to ask to clear away any fog tha. may surround some of the 
points, unless you specifically request that some question and answer be for 
quotation and attribution it is just a background briefing. Of course we have 
no objection to being quoted on some particular point, but it still is Mr. Wi. 
son’s statement and Mr. Wilson’s directives. 

With those few remarks I will turn this over to Mr. Dechert, the Genera] 
Counsel. 

Mr. DecHertT. I am going to get in front of the desk. I am not not used to 
sitting behind desks. We hope there is a minimum of fog as a result of this 
work, but I ought to perhaps start by indicating that although I am at the 
minute Chairman of the Committee which presented this to Mr. Wilson for 
signature and recommended that he sign it, I didn’t start in that capacity. As 
this document which you have seen indicates, the Committee was appointed 
by office, the heads of three of the sections of the Department of Defense, 
It happens that all three positions have changed since the Committee started 
working so that the total members of the Committee are 6 in number, although 
the final members are 3 in number. 

Mr. Snyder, having come in so recently after this package was ready for 
Mr. Wilson, he is technically not a member of the committee. But Phil Allen, 
who is not here today, along with Judge Jackson, who is in a meeting down the 
hall but available if we need him, and myself were the three who presented this 
to Mr. Wilson. 

As you will have seen, the Coolidge Committee had 26 recommendations in all, 
This deals, I think, with 16 of those recommendations in the form of 4 directives 
and 6 comments. As you will see from the introduction in each one of the papers, 
varying numbers of recommendations are dealt with. 

There will be, as I understand it, a hearing before the Moss committee on 
April 10 in order that the committee may be subjected to examination and cross- 
examination with respect to what has been accomplished and what may be 
accomplished hereafter. That date is not firm, but I believe it will become firm, 

There will be a second package on which we are already at work and are 
securing clearances from different departments, clearances in the sense of their 
views, and I suppose that second package wil be out sometime in the course of the 
next month or 2 months. I think perhaps a month from now. 

Perhaps it would be well before I subject myself to cross-examination, which 
I am glad to do, to indicate a little bit about these 10 points that are here. As 
I have already mentioned, the first four contain directives, new directives issued 
by Mr. Wilson in order to accomplish some of the objectives indicated in the 
Coolidge Committee report in accordance with the recommendations made by 
our implementation committee, in some respects changed by Mr. Wilson himself 
after consideration. These directives have serial numbers in accordance with 
Department of Defense practice. 

The first one is intended to implement the recommendations of the Coolidge 
Committee and indeed the implementation of previous orders and directives in 
order to carry through the process of declassification actively from now hence- 
forth. This falls, as you will have seen, in two great areas. One area is the 
enormous burden of the past which is costly to maintain, costly to deal with, 
is of varying natures, and will have to be dealt with in varying ways. 

The second great area of activity for this new Director of Declassification. 
who will operate under Murray Snyder as Assistant Secretary of Defense, is 
the area of keeping current with things that are classified hereafter in order to 
be perfectly sure that the periodic review heretofore called for actually takes 
place. 

Our committee has a number of ideas in connection with how this director 
and the office should operate, but as you will see, in this directive the step taken 
is the creation of the office and the giving of a general scope of activity to that 
office. It, of course, seems wise and desirable that the skilled and competent 
person who is to be selected to fill that office should have a share, and a great 
share, in determining what the field is and what rules should be laid down 
with respect to it. The field is so large that none of us on a part time basis 
are able to make the kind of study that can be made by that man with a staff 
devoting his full energy and time to that. 
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The second directive deals with unauthorized disclosure of classified defense 
information and is intended to furnish a regular procedure whereby this ques- 
tion which has troubled everyone in the past can be watched over in a regular 
way and uniform principles can be applied, reports made, and the whole matter 
treated with a common approach under some one who is charged with responsi- 
pility for watching over it. The responsibility goes to the Office of General 
Counsel, which was a decision made before I became the holder of that position, 
but it seems to be one which is generally agreed as an appropriate one under 
the circumstances. : 

The third of these directives deals with the question, and I am quoting here, 
“policy governing the custody, use and preservation of Department of Defense 
oficial information which requires protection in the public interest.” You 
will see that this carefully states that it does not deal with classified informa- 
tion. Classified information is already covered in other directives, and of 
eourse it is the classified information which is the subject of the first two direc- 
tives that I have already mentioned. This directive deals with things outside 
of the area that are classified for defense reasons. We have in this directive 
given a number of examples. It is hard to define exactly what these areas are, 
put by giving examples and coupling the list of examples with two legal words, 
which are “without limitation,” we hope to convey some idea. Those two words 
mean simply that the categories here listed are not all the categories that may 
arise, but are meant to be given for purposes of example. 

This third enclosure—that is directive 5200.6—establishes general principles 
with respect to what information which is not classified for defense purposes 
may yet not be appropriate to give out. It also establishes the principle firmly 
that things of this kind shall be given out unless a responsible official, after 
determining on the basis of these categories, decides that they should not be 
given out for reasons here given. In other words, the emphasis is give them out 
unless there is a firm reason why they should not be given out. 

The fourth directive takes this third question a little further, dealing with a 
specified group. Its heading is “Provision of Information to the Congress,” 
and the group is, of course, the Congress. Once again these directives state 
firmly that the general principle is that information shall be available to the 
Congress and that it shall not be denied to the Congress unless a responsible 
oficial finds that for valid reasons along the lines here outlined it would not 
be proper under the circumstances to give it even to the Congress. There is a 
recognition that of course certain things can be given to the Congress in execu- 
tive session. Certain things perhaps should not be given to the Congress at all 
for reasons which are here indicated and on which I have no doubt we will 
have further discussion. 

Now from this point on enclosures 5 through 10—that is the last six enclo- 
sures—are comments without directives, comments on different recommenda- 
tions in the Coolidge committee which the implementation committee felt and 
Mr. Wilson felt, as indicated by his release of these documents, should not be 
carried through to the point of implementation through directive. 

Comment 5 deals merely with the question of possible change in classification 
reflecting temporary changes in emphasis of our foreign policy. 

Comment 6 deals with the grand jury investigation matter as to which 
Mr. Wilson made his feelings known when he first released the Coolidge report 
to the public. 

Comment 7 deals with the role of the Office of Public Information in inter- 
views with the press. You will remember perhaps that in the Coolidge report 
it was suggested for reasons which seemed to them valid and which have great 
virtue behind them that it would be a good idea to have all press interviews 
attended by a representative of the Office of Public Information. You will see 
that Mr. Wilson has said that he does not want to make that compulsory for 
reasons that are here indicated. The Office of Public Information will be avail- 
able and will no doubt be called upon to sit in at many of these interviews, but 
for reasons here indicated it was deemed that to make that compulsory would 
be inadvisable, and to adopt any other system of gathering together information 
at a central point here as to what was said might simply result in another pile 
of papers which would have to be disposed of. 

Comment 8 deals with the suggestion of the Coolidge Committee that Mr. Wil- 
son ought to make a statement as to the importance of information security in 
view of present international situation. You will see that Mr. Wilson has indi- 
cated that since the Coolidge report was made the newspapers have taken care 
of that situation very fully and there probably is no need of going further. 
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The comment under 9 deals with the need to explain when a request fy 
classified information is refused; and comment 10 deals merely with the les. 
tion of the emphasis of the Coolidge committee and the desirability of imple 
menting some of their recommendations, particularly in the Washington ares, 
and that is dealt with, in fact, in enclosure 2, directive 5145.2. , 

Now I think with that preliminary statement I am open to answer any gpg. 
tions I can answer, and if I can’t answer I will say so and find someone Wiser, 

The Press. Mr. Dechert, starting at more or less the beginning, this Officig| 


or director of declassification, do you feel as the directive and the comment jg Lia 
now worded that this official or person will have any real authority to do any. ar. 
thing about speeding up the declassification and holding back the overclaggig. belov' 
cation of material? oo 

Mr. Decuert. It is my understanding, sir, that this official deals with the ~~ 
first of the two subjects you raised. That is the disposing of the present volume on 
of classified material and the assuring that there will be a procedure to haye 7 
reviews hereafter. The monitoring of current classification as to whether a ey. lete 
rent document is overclassified falls somewhere else I think. I believe that wij P ‘Th 
be under Mr. Snyder’s office itself. He has a section which deals with the ques- " 
tion of security review of current documents. ie 

The Press. Yes, I know. ” Mi 

Mr. DecHERT. But to answer your question further, you asked whether this the * 
man will have any authority and be able to get something done. grow 

The Press. Yes. but] 

Mr. Decuertr. Absolutely, he will. Mr. Wilson intends that he shall go to qT 
work and work hard and accomplish something, and he is going to see that it is vast 
done. Now whether he can accomplish the whole thing and how fast he can ! M 
move depends on the funds available, of course, because you know the extent enot 
of some of the warehouses. But I feel without doubt that you can be assured A 
that this man, the kind of man that Murray Snyder has in mind to recommend, M 
backed up by the people that will be available to help him, will get something out 
done and will consult people who have varied interest in this field to see to T 
it that something is done. mal 

The Press. Who do you have in mind for the job? thir 

Mr. Decnert. That is not for me to add, sir, because the recommendation wit 
comes from Mr. Snyder, but I think I will not betray the confidence when I say Cor 
that he is not yet ready to make the recommendation public. i 

The Press. Is there a recommended system by which he will go about his job? me 

Mr. DEcHERT. No, sir. I think the question of the system by which he will " 
go about his job is something, as I indicated a while ago, he must work out. to 
We have got people who have worked and are now at work in presenting sug: pay 
gestions and ideas and report on the volumes involved, et cetera, and when he gets thi 
down to work he will be able to start at once to develop this system. But it 
didn’t seem fair to develop a system and then fit a man into it. It seemed much wl 
better to get the right man and have him work out the system. Tt 

The Press, Is it your impression, sir, that he will need a considerable staff. M 
there being a very considerable volume of stuff? 

Mr. DEcHERT. The question of how big a staff he will need depends on how th 
fast it is proposed to deal with the backlog. The second area that I mentioned. cl 
the assurance that from now henceforth there will be adequate provision for re 
review of documents hereafter classified, will not require much steff because 
obviously that is going to have to come back to a person who is familiar with bi 
the current classification situation. The problem of how fast we can get rid of 
the backlog will denend on how much money is available, and therefore the ¥ 
answer to your question, sir, is really how much money is it desirable to throw il 
into this, and that we ean’t tell right now. u 

The Press. This man himself will have no authority to declassify? He will 
merely supervise. The authority rests in people who make the classification. C 

Mr. Decuert. I believe this man will have given authority to declassify by ! 
Mr. Wilson. That is not spelled out here, but it is intended that this man will 0 
be a topflight man and there will be no difficulty in carrying out the recommenda- ] 
tions he makes. You may remember that during the Symington committee hear- ] 
ings Mr. Wilson brought a gentleman, Admiral Davis, in here and gave him this 


kind of authority with respect to things that were coming out then, and there 
was no doubt that Admiral Davis had that authority. Indeed I remember hear- 
ing that several people were kind of horrified at the things that he did declassify. 


But Mr. Wilson selected him and said “you have got the authority, go to it,” 
ana he did. 
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The Press. Sir, still talking about the kind of man instead of the man, would 
he be a lawyer, Government official, or military man? } 

Assistant Secretary Snyper. Might find one that would meet all of those 

i ants. 
OY DECHERT. Mr. Snyder and I have talked about a variety of men. One is 
a very distinguished newspaperman. One is a very distinguished military man 
who had a career in athletics and other things. Another man is 

The Press. Would you need a man with experience in athletics? [Laughter.] 

Mr. DecHerT. Well, the kind of man I am speaking of is one of the most 
beloved men around. When I say “athletics” it was not really playing. It was 
doing a lot of other things. We want a man who is practical, and I have indi- 
cated that there are practical men involved. ; 

The .PresS. Will the activity, sir, of the Office of Security Review be un- 
changed by this? . 

Mr. Dechert. The activity of the Office of Security Review will be com- 
pletely unchanged. wane : 

The Press. Could there be a possibility of a conflict between the two? ( ould 
a person, for example, be turned down on let’s say a story by the Office of 
Security Review and take it to this other officer? 

Mr. DecHert. No, because you remember the new officer deals with reducing 
the volume of classified material of the past and seeing to it that that doesn’t 
grow up for the future. He will see to it that there is an adequate review, 
put he does not deal with classifying a present document. 

The Press. Is there any way of estimating just how much material in the 
past is subject to this declassification ? 

Mr. DecHERT. No, I don’t—I can’t do it. I haven’t been around here long 
enough. 

Assistant SECRETARY SNYDER. That is what we are getting the man for. 

Mr. DecHerRT. I am told that there are a great many yards and yards of this 
out at Kansas City, and of course they fall into different categories. 

The Press. I am confused by your last remark there. You said that this 
man who deals only with declassifying backlog and current—you said some- 
thing about current things. Then you said that the Security Review deals 
with classification of documents. It deals with declassification of documents. 
Could you define that a little more? 

Mr. DecHEeRT. I am sorry. The latter part of that—if I said that, I didn’t 
mean it that way. 

The Press. Well, the gray area seems to be here as to who has the authority 
to declassify questions that come up either from the services or from news- 
papermen as to whether this particular matter will be released. Now how does 
this man fit in with respect to the Security Review in that regard? 

Mr. DecnHerT. My understanding is that with respect to the decision as to 
whether a current matter should be released or not, he has no function at all. 
The decision as to whether a current matter should be released or not is under 
Mr. Snyder’s field. 

This man deals with the backlog of the past and the matter of assuring that 
this backlog will not grow because of failure to review the things that are 
classified at the present, but he doesn’t decide whether this thing should be 
released or not that arose today. That is under Mr. Snyder's office. 

The Press. How would he function in that second category? That’s a little 
bit hard to—and if he understood the backlog? 

Mr. Decuert. Here is an example that occurs to me. There are today, 
various types of things which are classified. Some of it may be intelligence 
information which would reveal sources of intelligence, and it may never be 
unclassified, but perhaps after 20 years it ought to be looked at. 

On the other hand, a thing which is classified today because it deals with the 
current development in a nuclear situation as applied to weapons, may be old 
hat 6 months from now, so that this man will determine that this latter type 
of thing must come back to the desk of the man who classified it 6 months from 
now to see whether it still should be classified or whether it then can be 
released, whereas, with respect to the kind of thing I mentioned, the sources 
of intelligence information, that might only be reviewed every 20 years. 

Now he will deal with the question of frequency of review and anything else 
that may be needed to be done to prevent the things which are currently classi- 
fied from remaining classified without review. 

The Press. In other words, he will not be an operator at all? 
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Mr. DecHeErT. No, he will not be an operator. 

The Press. He will only recommend policy for review of current—and Make 
recommendations for when procedures——— 

Mr. Decuert. As to current matters he will not be an operator. Of Course 
undoubtedly he will be consulted by those who have to do with current matters 
but I believe it is correct, sir, that he will not be an operator, an administrato, 
with respect to something that happens today. 

The Press. What sort of definition would you have for “current informs. 
tion”? How long is current information current? When does it become old’ 

Mr. Decuert. I don’t think I can answer that, but perhaps I can cast q 
little light on it, because I assume your question is with respect to this man’s 
function, and this man’s function is to deal with something that somebody who 
has authority to do so has classified and perhaps he can deal with it a weg, 
after it was classified. I don’t know. We haven’t attempted to spell that out. 
But I would think that he could deal with it quite promptly after it was 
classified if he thought an error had been made. 

The Press. Would he have the function of reviewing the criteria unde 
which security review operates; say, for one thing the present rule about aj} 
information about weapons has to be delayed a year—that is a loosely stated 
provision of the rule, but——— 

Mr. Decuert. It is not indicated in the directive that he will be one of thoge 
who will share in making the policy with respect to criteria. Those criteria 
would be established by people who are directly in the field of administration, 

On the other hand, it cannot be doubted that he would have to be brought 
into that picture and would have powerful advisory voice because of his 
importance in this whole range. 

The Press. Mr. Dechert, could you develop the point made in page 3, the very 
bottom of page 3, the responsibilities of the Director developing policy inyoly- 
ing downgrading affecting other departments or agencies. Our _ particular 
trouble has been with the practices of the State Department in enforcing clasgj- 
fication of things in the Military Establishment beyond which, up to date, there 
has been no appeal from us whatever. Can you tell me what you look forward 
to as the director’s abilities there? 

Mr. DecuerT. Well, I think on this we can only say that it is indicated that 
we, like you, share a concern that things which are the joint interest of more 
than one department should not fail receiving attention merely because it is 
difficult to get more than one department together. This man is the man who 
is charged with the responsibility to see that there is no failure in that field. 
This is a field in which he must function. How effectively he is going to 
function depends on how persuasive he is if he finds other people disagree with 
him, but he can always call on Mr. Wilson to help persuade. 

The Press. Sir, this new officer, he has no authority independent of Mr. 
Snyder, does he? There is no way he goes directly to the Secretary without 
going through Mr. Snyder; is there? 

Mr. Decuert. On the directive? 

The Press. I am asking, isn’t Mr. Snyder responsible for everything he does? 

Mr. Decuert. On the directive, Mr. Snyder is responsible, and he does go 
through Mr. Snyder. 

On the other hand, I can perfectly clearly say that Mr. Wilson is very greatly 
interested in this matter. 

Assistant Secretary Snyper. I think that perhaps you are drawing a chain-0f- 
command picture. 

The Press. I am asking if this exists. 

Assistant Secretary Snyper. That hasn't even been considered because if this 
man has to do with something that is an Air Force matter and I am here with 
you on some other business, there won’t be any restraint upon him that would 
prevent him from going to the appropriate person in the Air Force or Army or 
Navy, because he is looking for help and for information, and that is the way 
he is going to work, and he is not going to be circumscribed by any charts or 
chain of command. 

The Press. I understand that, but in his ultimate decisions aren't you respon 
sible for everything he does? 

Assistant Secretary Snyper. I am sure he won't be going to Mr. Wilson for 
ultimate decisions in this field. If I am responsible for it. we will work things 
out, but there is not going to be any door beyond which he can't go, and if he 
has to go to Mr. Wilson, he certainly will, or to anyone else—Mr. Decher or 
anyone else in the Department. 
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Mr. DECcHERT. May I supplement this by saying that this very point was dis- 
enssed with Mr. Wilson by the Implementation Committee, and the decision Mr. 
Wilson made to place this gentleman under Mr. Snyder was based upon the wise 
executive practice that you can’t have too many people who report directly to 
the chief. But, on the other hand, he made it very clear—as he has made it 
clear here in the paper—that that is an area in which he is greatly interested 
and he is going to continue to take a personal interest. 

The Press. The point here, sir, is: Who makes the decision? 

Assistant Secretary Snyper. Basically, this appointee will make the majority 
of decisions, but I am sure he will be consulting with a number of people, just 
as | am today, on many things where I am supposed to have responsibility but 
lam not going to exercise my own judgment independently. 

Mr. DecHerT. Let me give an example of this. I am a book collector, I may 
say, and I have some interest in this field. I was taiking the other day—with- 
out reference to the very point, but to the kind of point—to Dick Williams, who 
is director of the Pennsylvania Historical Society. What do you do about some 
of this stuff that’s in storage which is simply medical reports of the past? You 
burn it up. Historians scream at the idea of burning up any of that, but the 
est of going through it piece by piece is enormous, compared to the small 
chance that some of that stuff has any value. 

The decision to burn up a lot of material I do not doubt will be based upon 
a strong recommendation by this gentleman, but probably he will consult Mr. 
Snyder. Probably Mr. Snyder will consult Mr. Wilson before we burn up a 
large volume of material. So there may be some decisions of that kind which 
would be passed out. But the day-by-day work in the great bulk of things, I 
entirely agree with Mr. Snyder. He will make his own decisions. He is a 
responsible person. 

The Press. Is there anything in any of these directives that establishes firmly 
as a place of appeal for wrongful classification that the Moss committee made 
symbol of that, and when they had the Coolidge Committee before them, they 
agreed there should be such a decision; someplace where appeals for, where 
relative classification can be made by 

Mr. DecHERT. Dealing with the current, now—because this matter of appeal 
doesn’t apply to something that was classified last year, I think—but dealing 
with the current classification——— 

The Press. Wait a minute. When you speak of “classified last year,” all of 
this material was classified sometime before, whether a year or several years 
ago, and it is a question of—it’s current information that is desired, thoug 

Mr. DecHERT. I wanted to divide this into two parts, not to eliminate one part, 
but speaking, first, of the matter of something that happens today and is classi- 
fied today and a newsman wants to say that this was improperly withheld and he 
would like to see to it that it is given out, the appeal on that lies to Mr. Snyder. 
That kind of decision is in his field. 

Now as to material of the past which was classified sometime ago, but as to 
which somebody wants release for a valid reason, we do not—as I recall— 
establish here a point of appeal with respect to that, other than this Director, 
who is charged with this responsibility. That is one of his jobs to see that 
things get out that ‘should get out so that he is the man to whom an appeal 
should ve made. If his decision is not agreed with by the person who wants it, 
there is an appeal to Mr. Snyder from him, and from Mr. Snyder is an appeal 
to Mr. Wilson. 

The Press. Can he—take the case of something classified 3 years ago about 
which current information is wanted and the Director is appealed to to declassify 
that particular writing—can he do that on his own authority or does he have 
torefer it back to the man who classified it in the first place? 

Mr. Decuerr. I think I cannot answer that with final authority; that I would 
say that in my judgment he can, if he believes it proper, release it on his own 
authority because he would have secured the guidelines which will enable him 
to take that step. If he is in doubt, obviously, he ought to consult the authority 
from which the original classification came, but there will be established prin- 
ciples under which he is operating in general which I believe will enable him to 
make many of these decisions himself without reference back. 

The Press. Now the questions were, it isn’t a matter of classification, per se, 
Where information is refused. What—is there an appeal established under 
these orders to someone in the Pentagon who can act upon it and decide—most 
of these cases are not something still classified “Secret,” Official Use Only,” 
or. 
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Mr. DecHeErtT. Now the thing you are dealing with at the moment is the thir 
of these enclosures, directive 5200.6, and—— 


The Press. Except that they are always in the gray area. 
why they are refused. 


Mr. DecHeErT. I am going to read a little bit of this to you, or at least skin 
over it. 


You don’t knoy 


You will find here a statement of general policy in section VI on pages: 5 and§ 
The Press. Of which directive? 


Mr. Decnuert. This is the third directive. 

The Press. The books are unnumbered. 

Mr. Decuert. It is the third of the three directives numbered ! 5200.6, sec tion VI, 
headed “Release.” And skipping, first, A, we go to B, which says “Arbitrary 
and unreasonable withholding of information must be avoided.” And section ¢ 
on the next page says: “Nothing in this directive shall be deemed to authorize 
the withholding of information, otherwise releasable, because its release might 
tend to reveal administrative error or infficiency, or might be embarrassing.” 

Now, looking back to A, to answer your question, sir, we find this: ‘ ‘Requests 
for official information which fall within the terms of this directive will be denieg 
on the basis of this directive only upon a determination by a responsible authority 
that the release requested will be contrary to law or otherwise against the public 
interest as herein stated.” 

And back on IV you find that: “It is the fundamental policy of the Departmen 


of Defense to make the maximum information available to the public as to its 
operations and activities.” 


The Press. Read the rest of that. 

Mr. DecuHert. “This policy is subject to the necessary exception that the 
proper, efficient and effective operation of Government requires that there shall 
not be made public certain types of information relating to these matters.” 

Now it is stated here that these things will not be protected except upon the 
decision of the responsible head of the Department. 

The Press. Sir, one of the major problems we have heard about here was the 
business of preliminary or advisory development. Now many times papers are 
reported in newspapers, and decisions, for that matter, reported in newspapers 
and afterwards they are downgraded—say “Well, this is not really a decision, 
It was only a temporary decision” or “a decision by a minor officer” and so op 
andsoon. Where do you draw a line? 

Mr. DEcHERT. Well, this is a tough field, and it is the one as to which T said 
a while ago there would be a further discussion because it is a tough field. 

I taught law for 19 years under the case system. I found that the man who 
learned most and who perhaps contributed most to the learning of the other 
people in the class was the fellow who was always ready to shoot off his face and 
make an initial comment, which often turned out to be completely wrong. He 
was then hopped on by other people and he never made the same mistake again 
and the other people learned by seeing him making the mistake, what the right 
answer was. 

In the conduct of any kind of activity, one must not shut off the very valuable 
attribute of having people say what they think and say it promptly, even 
though they may risk making a fool of themselves in their own group, because 
that enables the decision to be crystallized. 

If each one of us thought that all our initial views and mistakes were going 
to be publicized, we’d all remain quiet and nobody would get along. 

I think the best definition of this particular practice is given by my old law 
teacher, who was, I guess, the greatest living authority of our generation on the 
field of law known as torts. His name is Francis H. Bohlen. He wrote the 
great Case book and he was the reporter of the American Law Institute. He 
said: “There is in this field of law something known as the estoppel of common 
decency.” And what I have just described, not making public these prelimi- 
nary things to which you refer, is perhaps related to that, so that you can get 
ahead. These preliminary things do not get made public. When the Supreme 
Court has its sessions to discuss a case, they do not get made public. When a 
congressional committee has a closed meeting to discuss what questions they are 
going to ask, or something like that, they don’t get made public. When Mr. Wil- 
son calls a number of us in and says: “I have got a tough problem. I am going 
around the room and see what your all-time view is”—nor do they get made pub- 
lie when, in a law firm, if you have a preliminary discussion or in the business 
of a bank president, say. 
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The Press. But ‘ 

Mr. DecHERT. One minute more. This says that that kind of thing will be 
made public, unless a responsible official decides that it would be harmful 
to do 80. . S , ; : : 

I call your attention to page 3 of 5400.4, which carried the third directive for- 
ward into the field of answering Congress. Item V-B Says: “In the rare case 
where the same considerations which preclude making information public’”—the 
kind we have been discussing—also raises a “question as to whether particular 
information requested may be furnished to a Member or committee of the Con- 
gress, even in confidence, until such cases have been submitted to the Secretary 
of the military department concerned, or to the Secretary of Defense.” 

It is intended—as is indicated here—that these things are going to be made 
public unless there is a real reason why the administration of the Government 
will be handicapped by giving out stuff which is preliminary in nature. 

The Press. Sir, on this page—back on 5200.6, page 4, item No. 6—— 

Mr, DecHERT. 5200.6, page 4, item 6. All right, sir. 

The Press. When you say “preliminary documents” you mean—— 

Mr. DecHert. Wait a minute. Read the last part of that before you go on. 

‘When premature disclosure would adversely affect morale, efficiency, or disci- 
pline.” 
Suppose it is intended to increase rates of pay throughout the Army and 
there is a very firm desire on the part of the military to do so. If the prelimi- 
nary statement that the Army wanted to do that was released, everybody would 
get his hopes up. It might well be that the exigencies of the economic situa- 
tion at the time were such that it would be impracticable to do it, no matter 
how much the Army wanted to do it, so the release of their expression of hope 
and desire—under those circumstances—might well adversely affect morale, 
efficiency, or discipline because there would be a letdown when they found they 
weren't going to get it. 

The Press. The word that interested me was “documents.’ 
that word instead of “information.” 

Mr. DecHerRT. That’s right. 

The Press. You mean documents and only documents? 

Mr. DecuEeRT. Well, the information may fall down under 8. I do not mean 
that information of this kind will necessarily be released, but this was—as you 
indicated—directly aimed at documents, because the kind of thing I mentioned 
about a formal plan to increase the rates of pay would probably be in a pre- 
liminary document. 

The Press. Well, then, any official who used item 6 to withhold verbal informa- 
tion—not documents—would be misusing that item? 

Mr. DecHeRT. That is correct. Remember, however, these items are not rules; 
these are examples. But you are perfectly correct that if a man referred to 
item 6 and said: “This is my example which applies to verbal information of 
this kind,” he is using that wrongly. 

The Press. Sir, isn’t one of the difficulties here the fact that this preliminary- 
document business and preliminary-discussion stages is where the news usually 
lies; that, if the Air staff, for instance, is circulating around at great rate pre- 
liminary documents saying: “Wouldn’t it be a dandy idea to disband the Army?” 
This is legitimate news, and it can all be withheld under this. 

Mr. DecmertT. When you say “legitimate news” I take it you mean it is news 
which has great interest value. That is correct. 

The Press. And which the public should be in on. 

Mr. DecHert. Well, the question that I was raising a minute ago is whether 
the public should be in on it if it is this preliminary kind of thing, because—— 

The Press. They are paying the salaries—— 

Mr. DecHerT. Because, you take my old high-school class. A fellow shoots 
off his face and gives a hot idea and everyone else hops on him and says it won’t 
work. It may well be somebody high up would say: “I think the way to be 
Sure that we have all the best people in the country volunteering for the Army 
is to raise their pay four times over.” Now that would be hot news if somebody 
ina responsible position said it, but whether it would be legitimate news or not, 
Ihave grave doubts. 

The Press. On this point—using your pay analogy—if, for example, Secretary 
Brucker wrote to prepare an estimate of his ideas on pay to Mr. Wilson in a 
document and we were to learn of this document—some people in this room are 


interested in such matters—and we asked for it, we'd be turned down; is that 
correct ? 
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Mr. DecHeRrT. I can’t tell you that, because that has to be decided by Mr, yy, 
son at that time. This indicates that that kind of thing must be turned 

if the responsible official—Mr. Wilson—feels that release of it then Would jy 
harmful. But there is a statement that 

The Press. Not on the grounds of security, that would be? 

Mr. DecHERT. No; no, but there is a statement in here that that kind of ¢ 
will not be turned down unless a responsible official feels that there are y, 
reasons why the release of that preliminary kind of thing would be harmfy), 

The only assurance this gives you is that you are going to have a responsi, 
official dealing with this subject. 

The Press. Mr. Dechert, isn’t the net result of this, then, to say that, so lp 
as decisions are unmade and the Defense Department is in the process of Coming 
up with something final, it can keep from the public the considerations which ley 
to the decision? In other words, that what you are proposing by such a reguly- 
tion as this is that the public shall know only when a thing is done, not befor 
it is done. 

Mr. DecHertT. Well 

The Press. This, it seems to me, to be a perfectly good totalitarian way ¢ 
running a government but a lousy way to run it in a democracy. 

Mr. DecHert. I think the trouble with your statement of it is that you ap 
assuming that this says they shall never be released. Actually, this says they 
shall be released. It is the reverse of it. It says they shall be released unleg 
a responsible top official feels that under the existing circumstances harm will lp 
done. 

The Press. But then you are permitting an individual’s judgment to be set ap 
and you are permitting an individual to set himself up to judge whether or no 
a discussion as to whether pay should be raised or the Army be abolished q 
something like that will be harmful, rather than permitting it to be discusse 
generally and a national conclusion reached on the subject. 

Mr. DecHerT. Well, the trouble with reaching a national conclusion is that 
within this field there are thousands of things a week and you'd have complete 
confusion if all the thousands of things being considered each week were con- 
pletely aired with the public press. Obviously, the only ones that would bk 
emphasized would be those which had some particular publicity value. But you 
just couldn’t carry on any business, whether it be a governmental business ora 
private business or a judicial business or anything else—you couldn't carry it 
on if every step of every preliminary consideration simply had to be made public 
You wouldn’t be able, ever, to get anything done, and you wouldn’t be able to get 
anybody to be an administrator or to try to get it done. You and I and other 
people just won’t sit here. 

Again I want to emphasize, however, that this document stresses the fact that 
there is a public interest in this thing and they shall be released unless a re 
sponsible official says that under these circumstances they should not be. 

And the protection against what you are fearful of is that these responsible 
officials are people who are responsible and who, if they do wrong, can be found 
to be doing wrong. 

The Press. Isn’t this an extension of the present regulations and practices! 

Mr. DEecHERT. No; not at all. 

The Press. Well, today, there is merely a—it is merely being done. Thisis 
formalizing and authorizing it. 

Mr. Decuert. No, sir. This stems back. Of course—well, it stems back to the 
Constitution of the United States, the separation of powers, which indicates 
that each body of Government must be able to operate in its own field. 

President Eisenhower, in his letter of May 17, 1954, indicated this very 
thing and, subsequently, Sherman Adams, in his letter to Mr. Clark Mollenhof, 
dealt with this general thing. This is simply placing in one position, in4 
place where we hope it is more clearly understandable, these things whic 
have been developed and, also, as I have indicated, placing the emphasis 
release, rather than holding back. 

The Press. Yes, sir, but granted the placing the emphasis on release, isn't 
it the practicality, the way the Pentagon works, that if I went to, let’s say 
an individual in the Pentagon and asked for a certain, either document or it 
formation which might—just might—because it is always better to be sure 
that you are right before you give out something—might fall into this class 
fication, he’d want to check with a responsible official, and 2 days later the re 
sponsible official would still be unavailable. The information, in effect, has 
been withheld, not through any willful withholding of it, just because of the 
plain redtape that is inherent in the situation. 
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Mr. Decnert. I do not know enough about the past to be able to answer your 
question as to the part, but I suggest that we have a highly skilled, a highly 
competent, highly informed gentleman sitting on my right in this position. 
Qn his shoulders rests the job which | he has gladly taken up of trying to see 
to it that the fear which you express is not carried out in reality of the future, 
and we have established in this declassification office a machinery to help him 
do that, so I hope that what you fear will not come about. . t 3 

The Press. Mr. General Counsel. I have a case in point right here in front 
of us—if you will refer now to directive No. 5145,2, dated March 22. 

Mr. Decnert. Wait a minute. What’s the number of this? 

The Press. No. 5145.2. 

Mr. Decuert. I don’t believe I have that in front of me, but fire 

The Press. It is rather important because it involves 

Mr. Decuert. This new package, you mean? 

The Press. Yes. 

Mr. DecHEerT. Oh, I’m sorry. I thought you were talking about an old one. 

The Press. No; enclosure 2. Now, referring, then, to reference small b, or 
however you call it, and then to Roman numeral II, cancellation. References a 
and bare canceled. Reference b, reference to a Secretary of Defense confidential 
memorandum which is canceled; can we here now declassify that confidential 
memorandum? Because you have canceled it, and it bears, apparently, very 
directly upon the purpose of this directive. 

Mr. DecuEerT. Now, wait a minute. Which one is this you are referring to? 
[Laughter. ] 

The Press. 5145.2. 

Mr. DecHerRT. The canceled one had to do with 5122.2. 

The Press. I don’t know, because we have not got it because it is classified. 

Mr. DecuHerRT. Iam sorry. I now have in front of me 5140.2. 

The Press. 5145.2, page 1, which means nothing. 

Mr. DecuertT. O. K. Isee. You are referring to b. 

The Press. Reference b, then, cancels—references a and b are canceled. You 
are hereby canceling a classified memorandum by the Secretary of Defense, 
putting out a new directive. 

Mr. DecuerT. I don’t remember whether I have a copy of that thing in 
front of me. 

The Press. It is still classified but it has been canceled. 

Can we now have the canceled classified directive? 

In other words, what are you throwing out? What is classified? 

Mr. DecHert. I will have to answer that when I look at it. I can’t, myself, 
answer that, because I do not remember what that directive says. I don’t see 
why you shouldn’t, as a matter of fact, but let’s have a look at it. I don’t 
have it. 

Dave, do you have a copy of it? 

The Press. Not with me, sir. 

Mr. DecHEeRT. Does anybody in the room have that cancelled directive? 

The Press. Better not have it. 

Mr. DecHERT. I will answer you as soon as I look at it. 

The Press. Mr. Dechert, returning to this advisory preliminary information, 
this sentence says: “It shall not be made public.” You were discussing it as 
though it said “may be withheld.” 

Mr. Decuert. Where is this? 

The Press. Back on 5200.6. 

Mr. DecHerT, What page? 

The Press. Page 3. 

Mr. Decuert. The preliminary advisory information—— 

The Press. Are you reading subsection C there or subsection A? 

Mr. Decuert. A. This policy is subject to the necessary exception that the 
proper, efficient, and effective operation of Government requires that there shall 
not be made public certain types of information. Now the certain types mean not 
all those within the several categories thereto mentioned, but certain types of 
information within those categories. Maybe we didn’t make that clear enough, 
but I think we do down in the remaining thing which—there under C—expand 
those examples and then go on and say even in these fields we will make them 
public unless the responsible fellow says no. 

The Press. Sir, could that be the course with respect to security classification, 
confidential classification, but I take it we are under no obligation to respect 
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any classification on the preliminary advisory, since it some cases it won't evep 
exist for official use only. 

Mr. DecHert. No; as you will see later on—we are working on the earlier 
ones—but as you will see later on, we rejected the recommendation of the Cog}. 

idge Committee that all this kind of thing be marked “for official use only,” In 
the first place, that would take too many people working full time because this, 
for instance, includes all the medical records we have. It may well be that's 
man’s medical record shouldn't be given out, but we do not want to stamp then 
all “official use only.” So we have not adopted the idea that all this king of 
material be “official use only” because, as has been indicated, a great deal of jf 
will be subject to release. 

The Press. Mr. Dechert, getting back to this point that Steve Garwood raised, 
on page 3 of 5200.6 under 4A, the heading of that is policy. 

Mr. Decuert. That’s right. 

The Press. And it says that certain types of information shall not he made 
public. It is not talking about documents, it is talking about information. 

Mr. DrecHeERT. That’s right. 

The Press. And it says information which is merely preliminary or advisory 
within the Department. Now can that be used to deprive or refuse to give 4 
reporter legitimate information about planning or something that a_ servic 
might be doing in some field where there was no classification involved? 

Mr. Decuerrt. Well, again I have te ask you to eliminate the word “legitimate” 
because that assumes the answer to the question. But your question is, can this 
directive be cited as the authority to decline to give to a reporter information 
about something which is merely of a preliminary nature, and the answer jg 
“Yes,” it can, because this states that certain things which are a preliminary 
nature should not be made public because they will affect, if so, the proper, eff- 
cient, and effective operation of government. But the decision on this is to be 
made by the responsible authority and the emphasis is give it out unless some. 
body looking at it finds that this will be true. 

The Press. Then it would be a mistake if the guy cited item 6 as the basis of 
his refusal to give information, but it would not be a mistake, it would be fully 
supported if he cited 4A. 

Mr. Decuerr. No, 4A and the subsequent examples are intended to. be identical, 
The initial statement was a summary statement of certain things which were 
expanded in the example, and the words “certain types,’ as I indicated below, 
are the key words which perhaps were not as clear as they should be, but it 
meant not that all information relating to pending litigation ought to be denied, 
Obviously you report the fact that there is such litigation and pleadings and 
maybe other things, but that certain types of information relating to pending 
litigation should not be made public. 

The 4 RESS. What protection do you have for abuse of this by an official? 

Mr. DecHuert. The protection you have for abuse of it by an official is, one, the 
knowledge you have of appeal on up, that it is going to be operated from the 
highest level and if a mistake is made you can deal with any mistakes made in 
Government. 

The Press. Sir, to answer what protection does the official have, if I am talk 
ing to a military officer—there’s a paper, let’s say on pay. I do a lot of things 
on pay. In his judgment it will not adverseiy affect morale, efficiency or dis- 
cipline. He is a man of responsibility. But in somebody's judgment above him 
it would—he doesn’t even have the protection of “official use only” on that paper. 
Suppose he released that paper and then later he is disciplined for it. 

Mr. Decuert. This directive requires the services implement it by their own 
directives and that will be following up. But he knows that if it is preliminary 
in nature he ought not to release it without getting higher authority to do so 
because there may be trouble. 

The Press. That is what we are afraid of. 

Mr. DecHert. But that has existed since George Washington was President. 

The Press. Mr. Dechert, why is it that there will be trouble if we get prelimi- 
nary information? Why is it that the American people could not be trusted with 
a story which says that a pay increase is being planned by the Defense Depart- 
ment and even if it later develops that a lesser pay increase is voted; is that the 

normal process of government? 

Mr. DecHerRT. You have stated just the very reason why it can’t be done. His 
example was not something planned by the Defense Department. His example 
was one man or one group, and you immediately translate it into some plan by 
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the Defense Department, and that is why you can’t give it out. It gets misunder- 
stood. . 

" [The Press. But suppose a responsible segment of the Defense Department— 
let's say G-1 of the Army—has a program that it developed. Would not that 
be a proper responsible body and the American people ought to know what that 
nody believes and proposes? , 

Mr. Decuert. Well, my own judgment—now this time I am speaking for 
myself alone. My own judgment is that there are many of these things of the 
nature you speak which should and will be made public because I think there 
are many of these preliminary recommendations in which the public has a legiti- 
mate interest, and we do make them public. You will find in the reports of the 
Symington committee today many of the preliminary recommendations with 
respect to the aircraft program. Throughout the whole field of government we 
have made public many of those things. What cannot be allowed is that every 
step of every preliminary discussion takes place in the glare of the public 
because We would have complete confusion. We would have people unwilling and 
unable to be frank with their own superiors, and we would have such great 
confusion nothing would ever get done and nobody would be willing to try to do it. 

The Press. But when you put it down in writing, though, you tend to crystallize 
something which might better not be said at all, don’t you think? 

Mr, DecHerr. Well, that was the issue that was discussed by the Coolidge 
Committee, it has been discussed by the Moss committee, it was discussed by 
us; but this has been in writing in various places and the great criticism we 
faced with the Moss committee was you haven’t got it in one place. You have 
to look here and there and somewhere else, and would it not be better actually 
to state it in one place, and we thought that it would be, so long as it is clearly 
understood that these do not establish the rules by saying you shall not release 
any of this stuff. These simply say this is the area as to which doubt may exist 
and a responsible authority may for valid reasons not release it. 

Well, Colonel George, are we supposed to get out of here? 

Colonel GEORGE. No. 

Mr. Decuert. I thought you looked restive. 

The Press. But aren't you saying in the last statement that this directive 
then puts everybody on notice in the Department that they must not discuss 
anything in the preliminary nature unless they take it up to the Secretary of 
Defense and get a clearance on it? 

Mr. Decuerr. No; I don’t think so. 

The Press. Well, who is a responsible official under the terms of this, or 
responsible authority under the terms of this directive? To whom do we credit 
responsibility, to majors, colonels, GS—12’s, what and where? 

Mr. Decnert. Well, fortunately you don’t have to answer that question. The 
fellow who speaks of it answers the question. 

The Press. We have to answer the question because we have to see these 
people and we have to know whether or not they can talk. 

Mr. DecHert. I think it depends on the nature of the thing. 

The Press. Mr. Dechert, I didn’t want to foreclose this interesting dis- 
cussion—could we for a moment cast our attention to enclosure No. 6 regarding, 
you know, that famous recommendation to haul reporters before a grand jury. 
It doesn’t have a number on it. Do you take this enclosure or these comments 
here to mean that the Defense Secretary is rejecting the proposal or is he just 
merely washing his hands of it? 

Mr. DecHer?. He is rejecting it in the sense that he has already rejected it in 
his initial statement, and he rejected it here. But at the same time, in rejecting 
it he is pointing out that the fact that he is rejecting it does not mean that under 
certain circumstances this grand jury thing may not follow or the Department 
of Justice thing may not follow. If we are dealing with a case of treason it 
may well be that a newspaper reporter who declined to give you sources and 
thereby was protecting a traitor would be hailed before the grand jury, but 
that is something outside of our field. 

The Press. I asked that question in particular relation to, oh, about a little 
lower than the middle of the page, unnumbered, “and to discipline responsible 
personnel of the Department or recommend prosecution of such personnel and 
other persons.” We apparently are the other persons. 

Mr, Decnert. Well, no; not necessarily. It might be anybody in the world, 
of course. 

The Press. Yes ; but we could be other persons. 
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Mr. DecHert. It is conceivable, if we were dealing with an actual cage of 
treason or something of that serious nature. The other newspapernien would 
be the first people to say that there should be disclosure there, but 

The Press. Mr. Dechert, you have been given apparently here some investiga. 
tive responsibilities under these directives. 

Mr. DECHERT. Yes, sir. 

The Press. Will you require any kind of inspector general setup in your offies) 

Mr. DECHERT. NO, sir. 

The Press. You rely entirely on the services to provide these people? 

Mr. DecHerT. Not necessarily. It depends on the circumstances. It might wey 
be that one would have to go outside the services. 

The Press. There would be nothing like a permanent IG setup in your Offices? 

Mr. Decuert. Nothing. 

The Press. Mr. Dechert, have these recommendations and directives and com. 
ments been discussed with Mr. Moss? 

Mr. DecHERT. I can answer that this way. As you know, the Coolidge Cop. 
mittee appeared before Mr. Moss and his committee. I was there and I myself 
spoke up a few times. For instance, they were discussing—they started to dis 
cuss the recommendation for the expansion of “official use only” stamp, and ip 
order to prevent a great deal of discussion that seemed to me under the cireyp. 
stances unnecessary I explained that we were recommending to Mr. Wilson, we 
believed Mr. Wilson had already approved the idea, that that should not be 
done. 

We have read with care the Moss committee reports. We have discussed last 
week with his staff the general nature of these. They were over here and we 
spent an hour or so. I did not give them a copy at that time because after 
discussion I said that, after all, we were responsible and that we couldn’t make 
them share our responsibility and we had accepted many of the suggestions that 
had come out, but we felt that we ought to maintain that responsibility. If jt 
went wrong, it was our doing wrong. 

Mr. Snyder and I called on Mr. Moss this morning and delivered copies of 
this to him, but in the sense that you are perhaps referring to, the answer is 
“No.” We have not gone over these line by line with Mr. Moss or his committe 
as yet. There is to be a hearing on April 10, at which we will be subjected to 
cross-examination. 

The Press. Sir, one of the Coolidge Committee recommendations not discussed 
in. this report proposed that in certain extreme cases companies which disclosed 
classified information might be deprived of military contracts, and there were 
other recommendations having to do with unauthorized disclosures in trade 
journals. Can you tell us anything at all about what your progress is i 
regard 

Mr. DecHerr. The directive implementing that recommendation is now in 
process of circulation. The comments of one of the services came to my desk 
yesterday about it. I read it with much interest. It will be in the next package. 

The Press. When would you say we can expect that next package? 

Mr. DecHERT. We hope within a month. Weare sure it will be within 2 months, 

The Press. Mr. Dechert, I asked an earlier question; we got off it. I would 
like to come back to it. In view of the discussion before the Moss committee and 
in the Coolidge report, they got some sort of an agreement from the Coolidge 
Committee in the hearings that this ought to be done, and that is of some official 
in the department who can take appeals from withholding the information on any 
grounds, whether it is under classified or the nonclassified, and make some 
decision, that at the present time it was generally agreed up there there wasn't 
anyone who had the authority to overrule the services on withholding of infor- 
mation. Now is anything changed in that regard? 

Mr. DecHErT. It has been changed in this respect. These documents that we 
get, that there is an appeal right on up as far as Mr. Wilson. If you don’t [ike 
what the military department does you can appeal to Mr. Wilson. There has not 
been set up any separate court of appeals to deal with this matter because it was 
felt that that was unnecessary. Your guaranty that this will be operated so far 
as the current needs of newspapermen are concerned lies, in my judgment, it 
the administration of Mr. Snyder’s office. If you find that it doesn’t work because 
of pressures of one kind or another you have the right to go to Mr. Wilson, I 
guess. My own feeling is that it would be unwise to set up apart a court of 
appeal; that it is just more machinery and redtape. 

The Press. But it is contemplated under this. It hasn’t been true in the past, 
according to the testimony of Mr. Snyder’s predecessor. I think it is pretty well 
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documented that if there is a ruling by the services something cannot be released 
there was no way of having that reviewed. Now are you saying that today 
if we meet such a situation we carry it to Mr. Snyder and he will take it up 
and can get a reversal of that sort ? t 

Mr. Decnert. I think your initial statement is wrong, but of course I am 
relatively new here, so I can’t state that affirmatively. I think there has always 
peen the right and the ability to appeal from a service decision to the Secretary 
of Defense, operating through the Assistant Secretary for Public Affairs. But 
whether or not it has been so in the past, it certainly is so now. 

The Press. Then, sir, Mr. Snyder has the authority to direct the service to 
release something that he thinks should be released? That is the way it would 
work on a day-to-day basis? 

Mr. Decuert. Mr. Wilson has the authority. 

The Press. Well, he delegates it to Mr. Snyder. 

Mr. DecHerT. He delegates it to Mr. Snyder. I suppose if the Secretary of 
one of the departments vigorously disagreed, as in all other cases, he would 
have the right to ask Mr. Snyder to go in with him and see Mr. Wilson. That 
is the final way these things work. We have the right to speak in Mr. Wilson’s 
name Within the area delegated to us, but if there is disagreement with a re- 
gonsible official they can always say, “Now let’s see Mr. Wilson about it.” 

The Press. Can we take that just as you said it, that Mr. Snyder does have 
this delegated authority to direct the release of something from the services 
unless the Secretary challenges it, and then they go to Mr. Wilson, or does in 
each case he have to take it up to Mr. Wilson and get him to overrule the service? 

Mr. Decuert. I don’t think I can state categorically the answer to that. I 
think I can only do what I did a minute ago and say that Mr. Wilson has the 
authority, Mr. Wilson has given Mr. Snyder within his field and me within my 
field and the others within their field the right to speak for him. But in the 
nature of things, because this is a team we are working on, if a responsible head 
of a department thinks that a decision has been made that ought to be further 
considered he can say, “‘Let’s go see the boss.” 

The other day I used the example of how this operates. A business which 
has a chairman of a board of a parent company and three subsidiary companies, 
each with a president, the vice president of the parent company—which Mr. 
Snyder and I are—are operating in the name of the chairman of the board, 
and with his authority, but the president of one of the operating companies 
obviously has the right to ask for that decision to be implemented; that it be 
considered by the top man. 

The Press. I believe Mr. Ross testified that in practice he did not overrule 
any decision of the Secretary. 

Mr. DecHerT. I don’t know if he testified that. I think he is wrong if he did 
# testify. I think he did overrule him sometimes. He certainly had the power 
to. 

Assistant Secretary Snyper. Bob, could I just say that, without the benefit 
of having studied my legal limitations, I don’t propose to make my office a dead- 
end street, and I think you can count on my handling appeals with every bit of 
consideration that they merit. Now it hasn’t come yet. I have only been there 
a week. 

The Press. I will lodge an appeal now—not on this particular point, but a 
matter which is of daily annoyance, frustration, and general confusion of infor- 
mation that does not—I have read this document with some care. I see nothing 
here to overcome or ameliorate this horrible condition that now exists through- 
out the Department, and all the services, of deliberately withholding informa- 
tion, which up to a certain point is held or classified in one form or another for 
ficial use only or above, until such time as somebody in the Department feels 
that he has notified enough Congressmen to get enough yardage out of it to 
mike it worthwhile. This happens every day, a dozen times a day, on the 
simplest little things. Are you going to do this or that? Are you going to build 
ain extra outhouse at Camp Pendleton? That is held for official use only. They 
refuse to turn it loose on a legitimate inquiry until they have said, “Well, 12 
hours after we notify all the Congressmen and everybody involved, then maybe 
youcan have it.” That happens every day. 

Assistant Secretary SnyvER. Are you serious about the 12-hour business? 

The Press. It goes days, sometimes weeks. 

The Press. I have seen it go as much as 3 weeks because he couldn't get the 
Congressman ; he was out of the country. 

The Press. He is on a junket someplace so they hold it up. 
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Mr. Decuert. I think all we can say is that Murray Snyder and TI, being py 
here, cannot say whether or not that is the general practice, but neither ¢ 
us like it, and this morning we walked over to see Mr. Moss with this documer, 
only an hour before you gentlemen got there. It was the first he had seen jt, 

The Press. We understood that was part of the deal. That is why I, frankly, 
brought it up. 

Assistant Secretary Snyper. You got it first, though, Mr. McDaniel. 

The Press. Well, this is one of the cases where we almost got it simultaneg 

Mr. DecHerr. You got it first. You got it at 9 and we were there at 9: 15, 

The Press. 9:10. Five minutes. 

The Press. That is a very rare thing, I may say; a very rare matter, 

Assistant Secretary Snyper. Do you disapprove of that? 

The Press. No, I'd be glad to have it at least simultaneously. But these an 
small daily matters, and they are inevitably held until some form of classifiq. 
tion 

Mr. Decuert. Well, I will undertake for you, sir, to talk to the people wh 
deal with that day by day. 

The Press. I can name them, the people you are going to have to talk to, 

Mr. DecHerT. I know. There are four of them, and I will talk to them, 

The Press. The people that you have got to talk to are the directors ¢ 
legislative liaison. 

Mr. Decuerr. There are 4:1 for each service and General Hauck. I will tak 
to them about it. 

The Press. That has been talked about, I may say, for many, many yeay 
here and nothing has ever been done about it. 

The Press. Mr. Dechert, is there any chance of getting any of the wording 
changed in these directives? 

Mr. DecHerT. Nothing is ever final, and if there are mistakes or inadvisable 
things, I am sure Mr. Wilson will be glad to consider changing it. So if yo 
have any, let us know. 

The Press. I'd certainly like to get that changed about “preliminary inform. 
tion.”’ 

Mr. DecHERT. Well, we have talked a lot about that, and I will sit dow 
with you later on. You give me your suggestions. I don’t think we shoul 
keep everybody. 

Mr. ScHOooLey. Before we adjourn there is one point I think would be wel 
to restate here, rather than have the point perhaps raised after we have a¢ 
journed, and that is, as I have listened rather carefully for this hour and} 
minutes, there have been no requests for direct quotes. If there were, I hear 
none. 

The Press. There are a few direct quotes, I am sure we took down, and! 
don’t think that either—as we have to lean upon the good will of the officials, 
I think possibly they could give us reciprocal courtesy. 

Assistant Secretary Snyper. Some arrived afterward, but I agree with you 

The Press. I don’t think anything you said would be used against you, anyway. 

Mr. DecHert. The only thing we don't want to do is to make it look as if we 
are overruling Mr. Wilson, or explaining something Mr. Wilson did. This is 
something—you take a person that—— 

The Press. He’s still Caesar. 

Assistant Secretary Snyper. There’s one thing I’d like to make plain, that 
we have arrived at no definite definition, or we haven’t even drawn a picture of 
the kind of man that we hope to take over this very, very important job. We 
are doing plenty of thinking on the subject. 

The Press. He’d need to be a paragon; have all the virtues. 

Mr. ScHoorEy. Then, Murray and Bob, let me come back to you and inquite 
if you have objection—as the discussion proceeded—to quotes, as appropriate, 
for things on the ground that has been covered? 

Mr. DecHERT. None. 

Mr. ScHootey. You have none? In other words, there may be some, and if 
there are, in the newsworthiness of this coverage, why the chips can fal! as they 
need. 

Mr. JAcKson. I’d like to make one statement. 

Mr. DecHERT. Judge Jackson, a member of the Committee. 

Mr. JACKSON. I don’t think it is hardly necessary, but in the discussion of the 
matter of appeal to Mr. Snyder, I assume that that whole discussion was within 
the terms of nonclassified material. I think that ought to be clarified on the 
record. 
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CHERT. Yes. * > GEE 
Ei peaee. Well, nonclassified, only to this extent ; that classification does not 


r to be abused. In other words, the feeling is not—we do not get the feel- 
. hat some Official can put a confidential or secret stamp on something because 
i es that we’d appeal for an official use only stamp. That happens, too. 
* See EOHEET. That’s right. Steve, I did bring out that if anybody felt some- 
aasiel been Classified which shouldn’t have been classified, the point of appeal 


s Mr. Snyder. , : a 
py nen How does that line up with the program, now, of the declassifica- 


tion man? 7 
Mr. DecHerT. Well—— | 3 
Mr, Jackson. I understand the last—and I am sorry I wasn’t here originally— 


that the last line of discussion was addressing itself to the official use only type 
Oe Petree. That’s correct. ; ; : 

Mr. Jackson. Now is it understood—has it been stated here that if the service 
document is classified for security purposes, as “Secret, that Mr. Snyder will 
declassify it if he thinks it is indicated, upon application by a newspaper person, 
or will this be within the realm of the declassification man under his jurisdiction? 

Assistant Secretary Snypek. I certainly won't do it. ; 

Mr. Decnert. I think the way I answered that before, Steve, was this: If 
something has been marked “classified” and an appeal is taken to Mr. Snyder, his 
ability to act is in the name of Mr. Wilson. He may or may not act in that name 
on his own initiative. He may decide to do it only after talking with Mr. Wilson. 
Obviously, he wouldn’t do it until after talking to the responsible person involved. 

Mr. Jackson. Well, I think that we ought to get it clear. 

Mr. DecnerT. Your point as to classification, though, I pointed out that his 
duty—-as we decided before—was to deal with the volume building up for the 
present and for the future, but that in this field of dealing with individual docu- 
ments under an appeal basis, he is not the person to whom to appeal. He will 
obviously be considered. He will obviously be consulted by Mr. Snyder’s office, 
because he is an authority in this field, but he is not the arbiter to whom appeals 
go for current activities. 

Mr. Jackson. I think it would be unfortunate to invite a series of requests for 
declassification of classified documents to Mr. Snyder in terms of whether or not 
the document was, itself—its revelation would be injurious to national security. 
In the framework of our plan it comes within his cognizance under Mr. Wilson, 
that is true. 

Mr. Decuert. And if the burden becomes too great he has got to set up other 
mechanics to deal with tie burden, but he is the man to see that those men get a 
fair deal. 

Mr. JACKSON. But the discussion that ensued for the last 15 minutes, I thought, 
was pointed toward “for official use only,” which is the area in which Mr. Snyder 
will be, perhaps, primarily involved for the most part, and the volume of things 
that the newspaper and people in the press are interested in. 

Mr. DecHERT. Yes, sir. 

Steve, do you have anything more to say? 

We will adjourn the meeting. Thanks. 

(The press conference adjourned at 12 noon.) 


Exuripeir ITT-A 
(For official use only) 


THE SECRETARY OF DEFENSE, 
Washington, D. C., December 31, 1956. 
Memorandum for the Secretary of the Army, the Secretary of the Navy, the Sec- 
retary of the Air Force, the Chairman, Joint Chiefs of Staff. 
Subject: Proposals of the Defense Advisory Committee on Professional and 
Technical Compensation. 

We have had good results from our career personnel retention program in 
the last 2 years. But we continue to be faced with the reality that our military 
manpower force is out of balance in terms of the quality and experience de- 
landed by the increasingly complex weaponry of our future active forces. 
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The Defense Advisory Committee on Professional and Technical Compeny § 
tion (with full membership representation from all services) has come to 
with this problem and has submitted a part of its recommendations for Solutigg 
thereof. These proposals contemplate four major objectives as follows: 

1. Relief of compression in the officer and enlisted pay structures; 

2. Revision of the present military compensation system to Provide pp. 
wards for merit and performance instead of longevity ; 

3. Placement of career pay grades on a more competitive basis with their 
industrial counterparts : 

4. The concurrent establishment of workable personnel control procedyyy 
that will guarantee improvement in personnel quality, economy and Combat 
effectiveness and which will conserve funds to help pay for the increas 
occasioned by a new pay structure. 

We have presented the Cordiner proposals to the President, and I would poy 
like to validate fully and clearly the costs and savings that will stem from th 
Committee’s recommendations so that we can process legislation. 

Before we can move positively with the legislation, however, we must be cq. 
tain of full understanding and acceptance by all services of the absolute negg. 
sity for concrete personnel control procedures as an integral part of the propose 
program. We cannot go forward with a legislative proposal that is not supported 
by firm plans for keeping our military personnel strength properly balanced jy 
terms of quality, quantity, and costs. 

Areas in which the Committee has recommended personnel controls are ge 
forth in the attachment to this memorandum. Specific details and assumptioy 
for guidance in final validation of costs and savings will be furnished by separate 
communication from the Cordiner Committee staff. : 

The Chairman of the Joint Chiefs of Staff has been included as an addreggp 
on this memorandum so that he may be fully aware of our objectives. 

Time is of the essence if the Cordiner recommendations are to be submitte 
to this session of the Congress. Therefore, I urge you to personally arrang 
with the Committee and its staff to complete validation of the costs and savings 
features. These details must be compiled immediately and before we can proces 
with the legislative process. 

When this work is completed I will request you and the Cordiner Committe 
to go over the results with me. 





C. E. WItsov, 


Exursit III-B 


HovuseE or REPRESENTATIVES, 
GOVERNMENT INFORMATION SUBCOMMITTEE OF THE 
COMMITTEE ON GOVERNMENT OPERATIONS, 
HOouSsE OFFICE BUILDING, 

Washington, D. C., February 19, 1957. 
Hon. CHARLES E. WILSON, 
Secretary of Defense, 

Department of Defense, Washington, D. C. 


DEAR Mr. SecreTARY: The enclosed excerpt from the Congressional Record 
of Monday, February 18, 1957, is a report by Congressman James A. Haley, of 
the Seventh District of Florida, about the Defense Department’s refusal t 
make information available to Members of Congress. 

The information in question is a report entitled “Highlights of a Moder 
Concept of Compensation for Personnel of the Uniformed Services,” prepared 
by the Defense Advisory Committee on Professional and Technical Compensa- 
tion. The report is dated January 1957. 

The importance of this report is obvious. Congress apparently will be asked 
to approve changes in the military pay structure on the basis of the report 
Uniess it is available to Members of Congress, they certainly will not be able 
to form opinions on the proposals it sets forth. 

Please answer the following questions in connection with this matter: 

1. If the report in question is not available to Members of Congress, is it 
available to the appropriate congressional committees ? 

2. If the report is not available in either case, under what statutory authority 
is this action taken? 

3. Is there a departmental rule or regulation covering this specific refusal 
of information? If so, please provide the subcommittee with copies. 
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4. If the refusal of information is on the basis of a discretionary action, please 
explain fully. : wb. : 

5. Does the Cordiner report come within the purview of Executive Order 
10901? If so, what security classification is assigned to it? 

¢. Does the Cordiner report come within the purview of Department _of 
Defense Directive 5200.6 of June 1, 1954? If so, is the term “For Official Use 
Only” placed on copies of the report? [ 

I hope this matter can be clarified as soon as possible, since, as you know, 
the subcommittee is preparing for continuation of hearings on the Defense 
Department's information practices. 

Sincerely, 
JoHN E. Moss, Chairman. 





Exursir I1I-C 


OFFICE OF THE SECRETARY OF DEFENSE, 
Washington, D. C., February 28, 1957. 
Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House of Representatives. 

Deak Mr. CHAIRMAN: I have your letter of February 19, 1957, addressed to 
Secretary Wilson, with which you enclosed an excerpt from the Congressional 
Record of Monday, February 18, 1957, by Congressman James A. Haley, of 
Florida, regarding a refusal of the Department of Defense to make available 
to him and other Members of Congress a report entitled “Highlights of a 
Modern Concept of Compensation of Personnel of the Uniformed Services.” 
The so-called Cordiner report was prepared by an Advisory Committee, dated 
January 1957, and submitted to the Secretary of Defense. The report is a 
preliminary staff document and is receiving attention in the Department of 
Defense by the military departments and by the Secretary of Defense. -Not 
only does this report not represent a position of the Department of Defense, 
but in its present form it does not represent the final report of the Cordiner 
Committee itself. 

Mr. Haley’s remarks in the Record of February 18, 1957, highlight the prob- 
lems of dealing with these preliminary staff studies. His purpose in inquiring 
was to determine whether or not a bill had been introduced. Mr. Haley states, 
“After having had inquiries from constituents about the proposed pay increases 
contained in the Cordiner report, the House Armed Services Committee was 
contacted to find out if a bill had been introduced to complement the report. 
On learning that there was no such bill, I endeavored to secure a copy of the 
report from the Defense Department so I could answer my constitnents more 
intelligently.” 

As soon as the work of the Department of Defense with respect to the 
Cordiner Committee has been completed, it is expected that recommendations 
for legislation, after clearance by the Bureau of the Budget, will be submitted 
tothe Congress. Manifestly, until that point is reached, if the committee report 
is opened up for discussion, both the Congress and the Department of Defense 
will be subjected to speculations and questions with respect to proposals which 
may never be recommended or considered by the Congress. 

With respect to your specific questions, the report has been made available 
to the Committees on Armed Services of the Senate and the House of Repre- 
sentatives for information purposes only, with the explanation that planning 
was being done in the area but that the documents submitted did not represent 
positions of the Department of Defense. This document comes within the 
purview of Department of Defense Directive 5200.6, dated June 1, 1954, section 
HIA 3f, which relates to “preliminary documents relating to proposed plans 
or policy development when premature disclosure would adversely affect morale, 
efliciency, or discipline.” Its submission to the Armed Services Committees was 
on the basis that it should not be given general dissemination at the present 
time. No press release has been made with respect to the committee’s recom- 
mendations, and accounts in the newspapers do not reflect final Department 
of Defense positions. The interest of your committee, of Congressman Haley, 
and of the other Members of Congress in the activities of the committee in this 
Important area is greatly appreciated. Consideration of the report and the 
determination of a Department of Defense position is being expedited, and it is 
expected that firm proposals wil! be transmitted to the Bureau of the Budget 
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within the next several days. Thereafter, the Department of Defense position, 
together with the recommendations of the committee, will be submitted to the 
Congress and will be made public. 

It is our conviction that this minor additional delay will be justified by the 
avoidance of the dissemination of incomplete staff work, misinformation, and 
confusion with respect to proposals which the Congress will be requested tj 
consider. This will inure to the benefit of the Congress as well as the Depart. 
ment of Defense in the proper performance of their duties. 

Sincerely yours, 










C. J. Hauck, Jr., 
Assistant to the Secretary, 


Exuierr ITI-D 


Marca 5, 1957, 










Brig. Gen. CLARENCE J. HAuckK, Jr., 
Office of the Secretary of Defense, 
The Pentagon, Washington, D. C. 

Dear GENERAL Havcxk: Your letter of February 28 about the Defense Depart: 
ment’s refusal to make the so-called Cordiner report available to Members of 
Congress is most interesting and, I must say, rather amazing. 

Since the report—entitled “Highlights of a Modern Concept of Compensation of 
Personnel of the Uniformed Services”—has been widely published in newspapers 
and magazines, your claim that it is a preliminary working document begs the 
question. Giving the document to the press does not, I am sure, represent an 
unofficial “leak.” Instead, it represents a decision by the Department of Defense 
that the document should be readily available to the public, through the press, 
I want to compliment the officials responsible for that decision. 

In contrast to the commendable openness to the press, however, a new and 
startling barrier has been erected before a Congressman who seeks to learn, 
officially, from the Department of Defense that which he has read in newspapers 
and magazines. Copies of the report are not so scarce that he cannot obtain them 
from other sources. But as things stand, he cannot obtain a copy from the 
Department of Defense because he is a Congressman. 

This is a rather ridiculous situation. Would you please defire this apparent 
new policy? If you find it difficult to do so, perhaps the Secretary of Defense 
could make available his versatile talents to help in the explanation. 

I would also like to know how many copies of the Cordiner reports—hoth the 
one on military pay and the one on civilian pay—were produced. What was the 
cost per document? To whom were they directed and distributed ? 

The last paragraph of your letter is an actual contradiction of the policies 
followed in the handling of this report. You state that the “minor additional 
delay” in sending the report to Members of Congress will avoid “the dissemina- 
tion of incomplete staff work, misinformation, and confusion.” 

The handling of the report actually has caused confusion and misunderstanding. 
What you have avoided is the opportunity for good, sound public relations and the 
improvement of congressional relations through straightforward and consistent 
handling of information. Your so-called “additional delay” has compounded 
confusion and raised serious questions about the validity of the Advisory Con- 
mittee’s recommendations. 

I sincerely trust that, from such an unfortunate experience, the Department 
ultimately will evolve an intelligent approach in its relation with the Congress 
and others. 

Cordially, 


































JOHN E. Moss, Chairman. 


Exureit ITI-E 


OFFICE OF THE SECRETARY OF DEFENSE, 
Washington, D. C., April 5, 1957. 
Hon. JoHn E. Moss, 


Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House of Representatives. 
Dear Mr. Moss: This refers to your letter of March 5, 1957, with respect 
to the distribution of the staff study prepared by the Cordiner Committee. | 
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pave spent the past several weeks in the hospital, and your letter was brought 
to my attention on my return. 

As you know, highlights of the report on military compensation of the Cor- 
diner committee, as distinct from the preliminary staff studies which pre 
ceded it, were made public at a formal press conference by the chairman of the 
committee on March 26, 1957. 

The preliminary study prepared by the staff of the Cordiner committee for 
consideration by the committee itself and by the Department of Defense was 
not the final report of the committee. It was marked “For Official Use Only” 
and copies were made available on a preliminary basis to various interested 
staff agencies within the Department of Defense and to the chairmen and rank- 
ing minority members of the Armed Services Committees of the Senate and 
of the House of Representatives. 

Iam advised that the preliminary study was not originally released officially 
for general publication through any authorized release mechanism of the De- 
partment of Defense. I am advised that the first press publication of mate- 
rial relating to this preliminary staff study occurred on or about January 25, 
1957. I have not been able to ascertain how the author of that particular 
artide secured either the preliminary report itself, or, perhaps, merely infor- 
mation with respect to it which he included in the article. 

Iam advised that the press branch of the Office of the Secretary of Defense, 
upon learning of this publication originating outside the Department of Defense, 
made available for inspection to newsmen who requested it copies of the pre- 
liminary study, in order that such newsmen need not be at a disadvantage as 
compared to the author of the January 25 article. This action was taken with- 
out the express authority of the Secretary of Defense and was of course con- 
trary to established Department of Defense policy pertaining to the release of 
preliminary documents (DOD Directive 5200.6, June 1, 1954, see. III A3f). It 
was discontinued when brought to the attention of the Secretary of Defense, 
since the Cordiner committte report itself would shortly become available and 
might differ in a number of respects from the preliminary staff study. As I ex- 
plained in my letter of February 28, 1957, the same policy precluded furnishing 
copies of the preliminary report to Congress. 

This original staff study with respect to military pay was produced in 
800 copies. Approximately 500 copies were distributed to the 4 military services 
and the Office of the Secretary of Defense, for study and comment and in 
particular for costing operations. Approximately 300 copies were retained for 
future use as working documents since they contain graphs, charts, and sta- 
tistics. The cost of printing of the original study was $779. 

A preliminary study of civilian pay did not accompany the original staff 


Sincerely yours, 
C. J. Hauck, IJr., 
issistant to the Secretary. 


Exuipir LV 
{Washington City News Service, United Press, April 6, 1957] 
SATELLITE 


New York..-Rear Adm. Rawson Bennett, Chief of Naval Research, hopes to 
bar the press from the launching of the first earth satellite. 

Bennett, who is in charge of launching the first artificial satellite sometime 
during the International Geophysical Year starting July 1, said he planned to 
prevent representatives of the press and other communications media from 
witnessing the initial firing. 

The admiral indicated his plans yesterday during an address to the Society 
of Automotive Engineers at the closing session of its national aeronautic meet- 
ing here. 

Bennett stressed that it was his own decision and that it was made to take 
the pressure off those in charge of firing the 72-foot 3-stage rocket that will 
send the satellite into its orbit. 

He said that if newsmen focused the attention of the Nation on the launch- 
ing those in charge might be tempted to fire the rocket despite conditions which 
would not be ideal. He said these conditions included the weather and the 
proper performance of all parts of the rocket. 
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Bennett said because of the money spent on the project and the necessity of 
insuring the success of the initial firing and the accomplishment of the gata. 
lite’s scientific mission he felt impelled to make no advance announcement 
the firing until the satellite is in its orbit. 

“IT might be overruled,” he said, “but this is my intention.” 


Exuipir V 
[The Evening Star, Friday, March 29, 1957] 
New PENTAGON PRESS RULE BLocKS TRANSFER COMMENT 


(By the Associated Press) 





The Pentagon appeared to day to have found prompt use for its newly issued 
rules on press information, refusing flatly to make any official comment on the 
prospective routine transfer of some Army generals. 

A spokesman replied with a “no comment” when asked about reports that 
Gen. Lyman Lemnitzer, chief of the United Nations and United States com. 
mands in the Far East, is currently scheduled for transfer to Washington to 
become Army Vice Chief of Staff. Such reports have circulated in the Far 
Fast for a week. 

The New York Times said today General Lemnitzer has been picked to be 
Vice Chief of Staff. 

INFORMATION 





DIRECTIVES OUT 





Yesterday the Pentagon issued a series of directives dealing with procedure 
in handling public information, promulgated by Secretary of Defense Wilson 
after a study by a committee headed by a former Defense official and fow 
retired generals and admirals. 

One of the directives said it is the “fundamental policy of the Department of 
Defense to make the maximum information” available. But the directive then 
specified that this policy would be subject to “necessary” exceptions. It listed 
among them “relations with foreign governments and information which js 
preliminary or advisory within the department.” 





FOREIGN RELATIONS INVOLVED 





The reports of the planned Army command changes appeared to involve both 
relations with foreign governments—transfer of the present commander of U.N. 
forces in the Far East—and preliminary plans. 

When this was called to the attention of the official spokesman, he insisted 
that the reason for withholding official comment was that any such changes 
would be a matter for the White House to announce. 

Before this development, Representative Moss, Democrat of California, had 
voiced “cautious enthusiasm” over the new Pentagon information directives. 


Exutisir VI-A 






HOUSE OF REPRESENTATIVES, 
GOVERNMENT INFORMATION SUBCOMMITTEE 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
House OFFiIcE BUILDING, 
Washington, D. C., January 15, 1957. 
Hon. Ciirrorp C. FuRNAS, 
Assistant Secretary of Defense, Research and Development, 
Department of Defense, Washington, D. C. 

Deak Mr. Secretary: On July 6, 1956, the Research and Development Policy 
Council of the Department of Defense met to discuss the need for an increased 
flow of scientific information. This meeting followed House Government Infor- 
mation Subcommittee hearings in March where noted scientists recommended a 
study of the problem by the Defense Department. In fact, the Research and 
Development Policy Council members specifically discussed the recommendations 
made by scientists appearing before the subcommittee. 
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The proposals to improve the flow of scientific information, discussed at the 
July 6, 1956, meeting of the Research and Development Policy Council, are of 
treme importance in the subcommittee’s current study of the availability of 
o ation from the Federal executive agencies. Subcommittee members have 
a since the initial hearings with Defense Department witnesses, that the 
Department make known the problems involved in the scientific information 
field and the proposals being considered to help solve those problems. It would 
be most helpful to the subcommittee’s cooperative study of the information prob- 
lem if you would make available the following documents: ; c : 
1. The agenda of the Research and Development Policy Council meeting 
of July 6, 1956 ; ' 
2. A five-page recommendation of a proposed method for the establishment 
of an overall Department of Defense classification policy ; 
8. A three-page recommendation for a proposed method for the establish- 
ment of overall Department of Defense declassification procedure ; and 
4. A two-page document listing those present at the meeting and including 
notes on the meeting. 

Iam also asking the heads of the service research and development units to 
make available to the subcommittee their recommendations on the scientific- 
information problem. These formal recommendations, while not necessarily in 
final shape, will aid immeasurably in a public discussion of a most important 
subject. 

Sincerely, 
JOHN E. Moss, Chairman. 


Exuisir VI-B 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D. C., April 4, 1957. 
Hon. JouHNn E. Moss, 
Chairman, Special Subcommittee on Government Information, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Deak CONGRESSMAN Moss: In my capacity as General Counsel of the Depart- 
ment of Defense, I have before me your letter of January 15, 1957, addressed 
to the Honorable Clifford C. Furnas, who was then Assistant Secretary of De- 
fense (Research and Development). I also have before me your three letters 
dated January 16, 1957, addressed, respectively, to Hon. William H. Martin, 
Director of Research and Development of the Department of the Army; Hon. 
Garrison Norton, Assistant Secretary of the Navy (Air); and Hon. Richard E. 
Horner, Acting Assistant Secretary of the Air Force (Research and Develop- 
ment). 

Your letter to Dr. Furnas asked for four items, as follows: 

“1. The agenda of the Research and Development Policy Council meeting of 
July 6, 1956. 

“2. A five-page recommendation of a proposed method for the establishment 
of an overall Department of Defense classification policy. 

“3. A three-page recommendation for a proposed method for the establish- 
ment of overall Department of Defense declassification procedure. 

“4. A two-page document listing those present at the meeting and including 
notes on the meeting.” 

I note that the final paragraph of your letter of January 15 to Dr. Furnas 
mentioned the fact that you were also “asking the heads of the service research 
and development units to make available to the subcommittee their recommen- 
dations on the scientific-information problem.” Your 3 letters of January 16 
addressed to the 3 gentlemen mentioned above were, of course, the letters to 
which you referred in the last paragraph of your letter to Dr. Furnas. In 
these 3 letters you requested the 3 gentlemen addressed to “supply the sub- 
committee a copy of your recommendations.” 

also have before me a transcript of a statement made by Congressman Fascell 
on November 14, 1956, as acting chairman of your subcommittee, from which 
statement it seems clear that Congress Fascell, and perhaps you, had been 


supplied some misinformation about the papers referred to in your four letters 
mentioned above. 
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Your committee had apparently been informed from some source that the Re 
search and Development Policy Council, as a result of a meeting held July ¢ 
1956, “came up with a series of recommendations on the need for an increase 
flow of technical information.” This reference is, I believe, intended to be 
directed at items 1, 2, and 3 mentioned in your letter of January 15, 1957. Yop 
committee apparently had gained the incorrect idea that the recommendations 
of 5 pages and 3 pages, respectively, to which you refer, were recommendations 
of the Research and Development Policy Council itself. 

The fact is that the two proposed suggestions had been worked out by a Re 
serve officer as a project in which he was involved during the training periog 
in connection with his active duty in fulfillment of his obligations as a Resery 
officer. This particular man had information as to the classification practieg 
in the Atomic Energy Commission and, as a result of his knowledge in that 
field, he prepared, as an interesting suggestive document, these two reports deg). 
ing with the possibility of applying similar methods to the Department of 
Defense. 

At the meeting of the Reserach and Development Policy Council on July § 
1956, the work embodied in these two reports of proposed methods was one of 
the items brought up for discussion. Discussion of the reports did, in fact, 
take place, and those present were requested to comment in writing on ways 
and means of improving the situation. Several members of the group did, in 
fact, submit written comments. These comments and the original suggestions 
were part of the material considered by the Coolidge Committee in its study of 
this whole situation, and they will, of course, be made use of by the Director 
of Declassification appointed in fulfillment of the terms of Secretary Wilson's 
directive No. 5105.12. 

To release the four items mentioned in your letter to Dr. Furnas would, I hope 
you will agree, violate the principle that business cannot be carried on ip 
Government or elsewhere if merely preliminary and tentative comments and 
working papers are made public. Any executive needs to be able to secure advice 
from his associates without those associates feeling that their spoken or written 
preliminary suggestions or comments will be broadcast. Any contrary policy 
would tend to prevent an executive from being able to secure prompt and out- 
spoken advice from those he consults. This principle is applicable to the con- 
ferences of the Supreme Court Justices, to the relations of your committee with 
its staff, and to the relations of officials of the executive departments with their 
own associates. 

The same considerations apply to the written comments of Messrs. Martin, 
Norton, and Horner. Your committee can, of course, now call these 8 men as 
witnesses and ask them their views today on this general subject, but I think 
you will agree that for us to release for publication now the preliminary ad- 
vice of these 3 men as to the suggestions which I have described above would 
create a situation where frank comments hereafter would be less likely to be 
given. 

I may say, however, that it seemed clear that the enormous variety of subjects 
of this nature involved in the entire operation of the Department of Defense made 
it impracticable to apply to the Department of Defense as simplified types of 
procedures as were suggested. This entire subject was, I think, fully covered 
in the testimony before your subcommittee on November 13, 1956. of S. B. 
Clements, Director of Planning, OASD (Research and Development), particu- 
larly in the part beginning at page 120. 

You will remember that in your correspondence with Assistanct Secretary 
Robert Tripp Ross following the November hearings before your committee, 
Mr. Ross in the next-to-last paragraph of his letter of November 16, 1956, said 
that he would be glad to have prepared for submission to your committee, “an 
analysis of current Department of Defense policies and procedures and an out- 
line of the problem areas relating to the classification and declassification of 
scientific and technical information.” You yourself, in replying to Mr. Ross’ 
letter, said you would be glad to have such an analysis and outline, together 
with a list of the members of the Research and Development Policy Couneil. 
You will find enclosed a letter addressed to you from Mr. W. M. Holaday, Deputy 
Assistant Secretary of Defense (Research and Engineering), with an attached 
document entitled “The Declassification of Scientific and Technical Information,’ 
which, I believe, fulfills the undertaking made to you by Mr. Ross. Attached to 
Mr. Holaday’s letter also is a list of membership, as of July 6, 1956, of the Re 
search and Development Policy Council. 

Sincerely yours, 


Rosert Decuert, General Counsel. 
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jineering. 
al Aprit 4, 1957. 
Hon. Joun EB. Moss, 
Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House of Representatives. 


Deak Mr. CHAIRMAN: You will recall from the exchange of correspondence 
with Mr. Ross, particularly your letter of November 28 to Mr. Ross, it was 
agreed that an analysis of current Defense Department policies on the release of 
scientific information and an outline of problem areas would be furnished for 
your information. 

The requested analysis is enclosed. In addition, there is a list of the member- 
ship of the Research and Development Policy Council, which was also requested. 
Sincerely, 
W. M. Howapay, 
Deputy Assistant Secretary. 


THE DECLASSIFICATION OF SCIENTIFIC AND TECHNICAL INFORMATION 


I. POLICIES AND PROCEDURES 
A. General 

The policies regarding declassification and downgrading cover all categories of 
security information without differentiation of scientific and technical informa- 
tion aS a Separate category. Procedures also provide general coverage for all 
types of security information. In addition to the general procedures, some pro- 
cedures pertain to specific information about equipments and development proj- 
ects and these procedures are therefore in effect, procedures specifically covering 
some classes of scientific and technical information. 


RB. Secretary of Defense directives covering the entire Department of Defense. 

1. DOD Directive 5200.1, November 19, 19538. Safeguarding Official Informa- 
tion in the Interests of the Defense of the United States implements Executive 
Order 10501 within the Department of Defense. The specific implementing in- 
struction contained therein is: 

“All directives, regulations, manuals, letters, bulletins, circulars, or memo- 
randums published or issued by the services and agencies concerned pertaining to 
this subject, which stipulate policies or procedures not consistent with the pro- 
visions of Executive Order 10501, will be revised, amended, or republished to 
conform with the provisions thereof.” 

2. DOD Directive 5210.6, December 6, 1953, Control of Classified Documents 
within the Department of Defense includes provisions intended to cover over- 
classification, particularly : 

‘It is necessary to reduce drastically the number of documents bearing the 
higher classifications as well as the dissemination of information in these cate- 
gories. Authorization to classify security information as top secret or secret 
must be held to the absolute minimum necessary for the performance of required 
activities. Authorization to classify information as top secret must be sub- 
stantially more limited in number than those for secret. The security of in- 
formation properly qualifying as top secret takes precedence over operational 
considerations and administrative convenience. The bulk of the information 
presently assigned to top secret classification fails, by definition, to qualify for 
this category. 
and 

“Responsible authorities at the time of signature or approval of any document 
will carefully review its content in light of the category definition of the classi- 
fication affixed and in all cases in which security considerations fail to support 
fully this classification direct the assignment of a lower classification. These 
authorities will insure that properly classified top-secret information, wherever 
severable from lower classified portions, is accorded separate distribution on a 
considerably more selective and limited basis than the balance of the document.” 

3. DOD Directive 5230.9, March 29, 1955, Clearance of Department of Defense 
Public Information, states a DOD obligation to inform the public on DOD activ- 
ities and prescribes the policy and procedures for the review of manuscripts, 
Speeches, press releases, and other information. 

4. DOD Directive 5230.10, July 22, 1955, Phased Release Program for Aircraft 
Gas Turbine Engines for Commercial Operations, provides for the time-phased 
release of classified aircraft gas turbine engines and data to commercial interests 
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with the provision that implementation will be contingent on declassificatig, 
action under appropriate departmental rules and regulations. 

5. DOD Directive 5230.12, March 27, 1956, Release to the Public on Guidg 
Missiles, Military Aircraft, Associated Powerplants, Components and/or Agggs 
sories, provides guidance in the form of general release schedules for variog 
phases of military aircraft, military engines, and guided missiles. 


C. Secretary of Defense directives covering OSD itself 


1. Memorandum from Secretary of Defense to the Assistant Secretaries of Dp 
fense, Special Assistants to the Secretary of Defense, Directors of Offices, Chajp. 
man, JCS, and Director of the Joint Staff dated March 5, 1954, designates ing). 
viduals authorized to classify information and material “top secret,” “secre? 
and “confidential” under provisions of Executive Order 10501 and includes th 
directive : 

“Each official designated in this memorandum will assure that all classified de. 
fense material for which he is responsible is upgraded, downgraded, or declagg. 
fied, as appropriate, whenever national defense considerations warrant. In order 
to insure the effectiveness and integrity of the classification system and tp 
eliminate accumulation of classified material which no longer requires protection 
in the defense interest, prompt downgrading or declassification of classified de. 
fense material should be effected by all concerned.” 

2. Administrative Instruction No. 8, Security Instructions, July 1954, pars. 
graph 9, specifies the rules and procedures for change of classification withip 
the Office of the Secretary of Defense. 


D. Army directives 


1. Army regulations No. 380-5 establish standard procedures to safeguard 
information in the interests of national defense. Section VI, Preparation, Pubii- 
cation, Reproduction, Regrading, and Declassification, sets out in detail the pro- 
cedures for downgrading and declassifying classified material. Of particular 
relevance are the following paragraphs: 

“83. Responsibility for review for regrading purposes.—Originators of classi- 
fied material will designate persons (normally security control officers (par. 10)) 
to be responsible for continuing review of classified material for the purpose 
of declassifying or downgrading whenever national defense considerations per- 
mit, and for receiving requests for such review from all sources. 


* * * * * * * 


“87. Review for downgrading or declassification—lIf unable to predetermine 
the time of downgrading or declassification, the originator will establish formal 
procedures to provide specific means for prompt review and downgrading action 
in order to preserve the effectiveness and integrity of the classification system 
and to reduce the accumulation of classified material. 


* * & * * * * 


“92. Higher authority—In obvious cases of over- or under-classification, 
higher authority in the chain of command may take action to adjust the classi- 
fication without referral to the originator. Higher authority will notify the 
originator of any change of classification who will take the action specified in 
paragraph 93.” 

2. Army Regulations No. 380-7 establish procedures for the review and down- 
grading of top-secret documents. 

3. Subordinate Army offices have issued various detailed additional instrue- 
tions to provide for procedures at operating levels. A comprehensive review of 
such procedures has not been made as part of this report, but illustrative 
examples are given: 

(a) G2 regulation No. 380-18, January 11, 1954, Military Security— 
Continuous Downgrading Procedure, which provides for an annual review of 
every classified document originated in that office until full declassification 
of the document is achieved. 

(6) Ordnance Corps Manual ORDM 7-3, July 1955, provides for a security 
check list on each item of ordnance equipment, and for the dissemination and 
annual review of the security classification assignments of the list. 


E. Navy directives 

1. The Navy Security Manual for Classified Matter, OPNAV instruction 
5510.1A, October 2, 1954, provides detailed regulations and guidance for classify- 
ing, marking, and handling classified matter. Section 2 of Chapter 4: “Change in 
Classification,” explains the need for downgrading and declassification and out 
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lines procedures for reclassification and declassification, including specific in- 
structions to bureaus and offices on downgrading and declassification of equip- 
ment, components, and technical data. i 

2, OPNAV instruction 5500.25, July 30, 1956, emphasizes the need for con- 
tinuous review of classified matter for the purpose of downgrading and declassi- 
fying; notes the special problems of downgrading involved in research and 
development, requests action to insure that research and development informa- 
tion, aS Well as other classified material, receive the continuous review directed 
in the security manual. s : ; . : 

8. Subordinate Navy offices have issued various detailed additional instruc- 
tions to provide for procedures at operating levels. A comprehensive review of 
such procedures has not been made as part of this report, but illustrative 
examples are given: 

(a) Office of Naval Research Instruction 5511.4, November 7, 1956, estab- 
lishes a program for the continuous review of classified matter, especially 
contract data and technical reports, in the Office of Naval Research. 

(b) Bureau of Aeronautics Confidential Instruction 05510.19H, August 9, 
1956, includes detailed classification and declassification instructions for 
specific equipment, contracts, and projects for which the Bureau has respon- 
sibilities in research, development, production, procurement, or maintenance. 

(c) Bureau of Ordnance Instruction 5511.19, October 1, 1956, amplifies 
the provisions of the Navy Security Manual for Classified Matter by pointing 
out the need for continuous review of classified matter to insure the lowest 
acceptable classification is assigned to material, and to establish orderly 
procedures in the Bureau of Ordnance to accomplish this end. 

F. Air Force directives 

1. Air Force regulation AFR 205-1, January 3, 1956, Security—Safeguarding 
Military Information, establishes policies for safeguarding classified information 
and explains how to identify, classify, and protect such official material. Section 
Il: Classifying, Downgrading, and Declassifying, establishes the requirements 
for use of the classification categories, designates authorities who may classify 
information or change the classification, and provides specific guidance to insure 
proper classification procedures. 

2, Air Force regulation AFR 205-49, December 17, 1953, contains the declassifi- 
cation regulations pertaining to aircraft, missiles, and jet engines. 

3. Subordinate Air Force offices have issued various detailed additional in- 
structions to provide for procedures at operating levels. A comprehensive review 
of such procedures has not been made a part of this report but illustrative 
examples involving scientific and technical information are given: 

(a) WADC regulation 205-3, February 6, 1956, Program Reclassification 
Lists, is a comprehensive listing of terminated Air Development Center 
programs and contained therein is the basis for the downgrading of several 
thousands of documents which originated in those terminated programs. 

(b) AMC Report CD—356 contains the current listing of the security classi- 
fication of Air Force projects in research and development and production 
phases. 

II. PROBLEMS 


A. There is no doubt that the nature of science is such that the free exchange 
of ideas among scientists results in the spawning of more ideas and thereby 
accelerates progress in learning more and more about fundamental natural laws. 
Moreover, the maintenance of a healthy national economy is enhanced by making 
available to industry and to educational institutions the results of Government 
sponsored research and development for application to civilian economic progress 
and for advancing the education of our people. However, it is necessary to 
recognize the existence of contrary forces. Our national policy of maintain- 
ing peace through strength is greatly dependent upon maintaining technological 
superiority over our probable adversary. The continuation of security classifica- 
tion on information which provides the basis of technological superiority is con- 
sistent with national policy. Thus a major problem in the establishment of 
policies and procedures and in the administration of programs for the declassi- 
fication of scientific and technical information is the achievement of a reasonable 
balance between the two conflicting principles. 

B. Assuming unlimited funds and manpower, it is possible that some docu- 
ments and certain scientific and technical information now classified might be 
downgraded or declassified without offering significant technological advantages 
to our potential enemies. However, the review and selection of this information 
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for downgrading is a difficult and time-consuming task which constitutes gp. 
other major problem in this field. Generally speaking, qualified scientific and 
technical personnel are required for performing the downgrading or declassificg. 
tion reviews and, in general, these are the same persons who are responsible for 
maintaining our technological progress. They are the identical persons who ate 
in so short supply and who are so needed in the various weapons systems Dro 
grams in the maintenance of technological superiority. 

C, There are associated factors which complicate the situation: 

1. Scientific and technological progress is being made at ever-accelerating 
rates. Therefore, the downgrading and declassification problem is a continuo, 
one of increasing magnitude. Guide lines pertaining to particular technicg 
areas become out of date in a very short time. 

2. Even with the unlikely achievement of a complete system of classificatig 
and declassification guidelines covering all known scientific and technical jp. 
formation, there is a considerable problem in the indexing and retrieving of rp 
ports. Technical information is scattered throughout many unindexed doe. 
ments. It is, then, a difficult task to implement declassification of a particnlay 
technical area by finding all references to it in classified documents. 

3. The classification assigned to a particular item should be based, in part, op 
the U. 8. S. R. accomplishments in that technical area because it is not necessary 
to classify an item if, in fact, the U. S. S. R. knows that scientific and technica] 
information already. Information on the U. 8S. S. R. state of the art is incom. 
plete and there is little information which clearly shows how much they have de. 
pended on our scientific and technical information for their technological ad. 
vances. Thus there is a ‘problem at arriving at sound criteria for the establish. 
ment of item-by-item classification guides. This same principle manifests itself 
in the difficulty of settling future dates for automatic declassification of scientific 
and technical information. It is not adequate to provide automatic declassifica- 
tion at some future date now specified because of the lack of information as to 
the U. 8. S. R. state of the art at that future date. 


RESEARCH AND DEVELOPMENT PoLicy CoUNCIL MEMBERSHIP, JULY 6, 1956 


(Office of Assistant Secretary of Defense (R and D)) 


Dr. C. C. Furnas, Chairman, Assistant Secretary of Defense for Research and 
Development 

Ff’. D. Newbury, Assistant Secretary of Defense (Engineering) 

W. H. Martin, Director of Research and Development, Army 

F’. H. Higgins, Assistant Secretary of Army (Logistics) 

Lt. Gen. J. M. Gavin, Chief of Research and Development, Army 

Garrison Norton, Assistant Secretary of Navy (Air) 

R. H. Fogler, Assistant Secretary of Navy (Materiel) 

Vice Adm. R. E. Libby, Deputy Chief of Naval Operations 

R. E. Horner, Acting Assistant Secretary Air Force (Research and Development) 

D. C. Sharp, Assistant Secretary of Air Force (Materiel) 

Lt. Gen. C. 8S. Irvine, Deputy Chief of Staff, Materiel, Air Force 

Lt. Gen. D. L. Putt, Deputy Chief of Staff, Development, Air Force 

Maj. Gen. F. M. McAlister, Assistant Chief of Staff, G-4, United State Marine 
Corps (for matters pertaining to the Marine Corps) 


Exuierr VI-C 


HOUSE OF REPRESENTATIVES, 
GOVERNMENT INFORMATION SUBCOMMITTER OF THI 
COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C., January 15, 1957. 
Hion. Ricuarp E. Horner, 

Deputy to the Assistant Necre tary, O fice of the Assistant Secretary of the 

{ir Force (Research and Development), Department of Defense, Wash- 
ington, D. C. 


DEAR Mr. Horner: On October 12, 1956, you forwarded a 3-page recon 
mendation to the Assistant Secretary of Defense for Research and Development 


commenting on the scientific information classification policy. 
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The House Government Information Subcommittee has been studying the flow 
of scientific and technical information to the Congress and the public. Last 
March a group of eminent scientists discussed this problem before the subcom- 
mittee, and their comments were considered at a Research and Development 
Policy Council meeting on July 6, 1956. : 

Your recommendations of October 12, 1956, comment on the proposals dis- 
cussed at the July 6 meeting. 

A study of your recommendations would be extremely helpful to the subcom- 
mittee’s work in this most important area. I have asked the Assistant Secretary 
of Defense for Research and Development to provide other documents in con- 
nection with the meeting, and it will be most helpful if you will supply the 
subcommittee a copy of your recommendations. 

Sincerely, 
JOHN E. Moss, Chairman. 

(Similar letters sent on same date to Garrison Norton, Assistant 
Secretary of the Navy (Air), and William H. Martin, Director of 
Research and Development, Department of the Army.) 


DEPARTMENT OF THE AIR FORCE, 
Washington, February 7, 1957. 
Hon. Jonn E. Moss, 
Chairman, Subcommittee on Government Information, Committee on Gor- 
ernment Operations, House of Representatives. 

Dear Mr. CHAIRMAN: This is to acknowledge your letter of January 15, 1957, 
in which you requested that I provide the Subcommittee on Government Infor- 
mation with a copy of my recommendations to the Assistant Secretary of Defense 
for Research and Development on the scientific information classification policy. 

The material requested is an internal paper which was prepared at the request 
of the Secretary of Defense, and which was submitted to the Assistant Secretary 
of Defense for Research and Development on October 12, 1956. In view of this. 
your request has been referred to the Department of Defense for appropriate 
consideration. 

Iam sure you will be contacted at an early date concerning your request for 
the above-mentioned information. 

Sincerely yours, 
RicHarp E. Horner, 
Acting Assistant Secretary, Research and Development. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., January 31, 1957. 
Hon, Jonn E. Moss, 

Chairman, Government Information Subcommittee, Committee on Govern- 

ment Operations, House of Representatives, Washington, D. C. 


My Dear Mr. Moss: This is in further reference to your letter of January 16, 
1957, requesting a copy of my recommendations on the Navy scientific informa- 
tion classification policy. 

My letter was included in those documents previously requested by you from 
the Department of Defense. I am informed that you were notified by the Honor- 
able Robert T. Ross, Assistant Secretary of Defense for Legislative and Public 
Affairs, that these requested documents are internal working papers. 

In view of Mr. Ross’ action and the fact that my recommendations were ad- 
dressed to the Assistant Secretary of Defense for Research and Development, I 
am referring your request to this office. 

Sincerely, 
GARRISON NORTON, 
Assistant Secretary of the Navy (Air). 


69222—57 
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DEPARTMENT OF THE ARMY, 
OFFICE OF THE DIRECTOR OF RESEARCH AND DEVELOPMENT, 


Washington, D. C., January 30, 1959, 
Hon. JOHN E. Moss, 


Chairman, Government Information Subcommittee, 
House Office Building. 


DEAR Mr. CHAIRMAN: In a letter dated January 16, 1957, you have requested 
that I provide you with a copy of my memorandum of August 31, 1956, concerp. 
ing the classification of scientific information. It is my understanding that the 
paper which you have requested is one of a number of documents referred to gg 
internal working papers in a letter to you dated November 12, 1956, from the 
Office of the Assistant Secretary of Defense for Legislative and Public Affairs 
Moreover, the paper in question was addressed to the Assistant Secretary of De 
fense for Research and Development and was prepared at his request and for his 
use. Under the circumstances, I have referred your letter to the Assistant 
Secretary of Defense for Research and Development in order that he may deter. 
mine whether the paper may be released and inform you of the decision that js 
taken. 

Sincerely, 
W. H. Martin, 
Director of Research and Development. 


Exuipir VI-D 


House OF REPRESENTATIVES, 
GOVERNMENT INFORMATION SUBCOMMITTEE 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C., November 10, 1956. 
Hon. Rospert Tripp Ross, 
Assistant Secretary of Defense, Department of Defense, 
Washington, D. C. 


DeaR Mr. Ross: During a House Government Information Subcommittee 
hearing on July 9, 1956, in answer to questions on Defense Department plans 
to improve the flow of scientific information, you stated: 

“The Assistant Secretary for Research and Development has just about 
ready to submit to Secretary Wilson a recommendation for the handling of 
scientific and technical material with a view to expediting the dissemination 
of that material to interested people in the scientific fraternity and otherwise.” 

On September 25, 1956, I wrote Secretary of Defense Wilson asking for a 
copy of the recommendation referred to in your testimony. 

On October 9, 1956, you answered my letter to Secretary Wilson stating that 
it is “probable” that the Coolidge Committee would make recommendations on 
the subject. 

Since then the House Government Information Subcommittee has been in- 
formed that the Research and Development Policy Council met on July 6, 1956, 
to discuss the need for an increased flow of scientific information. This meet- 
ing followed subcommittee hearings with noted scientists in March when ree 
ommendations were made for a study of the problem by the Defense Depart 
ment. In fact, the Research and Development Policy Council specifically dis 
cussed the recommendations of scientists appearing before the House Govert- 
ment Information Subcommittee and it considered testimony which was scheduled 
for delivery at a subcommittee hearing then scheduled for July 11, 1956. 

The recommendations of the Research and Development Policy Council have 
been completed for many months. They have been transmitted to you along 
with comments from the Assistant Secretaries for Research and Development 
of euch of the three military Services. The documents in question are: 

1. The agenda of the Research and Development Policy Council meeting of 
July 6, 1956. 

2. A five-page recommendation of a proposed method for the establishment 
of an everall Department of Defense classification policy. 

3. A three-page recommendation for a proposed method for the establishment 
of overall Department of Defense declassification procedure. 

4. A two-page document listing those present at the meeting and including 
notes on the meeting. 
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5, A three-page memorandum to you dated October 12, 1956, from the Air 
Force Assistant Secretary for Research and Development. sr 

6. A two-page memorandum to you dated August 31, 1956, from the Army 
jssistant Secretary for Research and Development. : 

s 7. A two-page memorandum to you dated July 31, 1956, from the Navy As- 
sistant Secretary for Research and Development. . 

The proposals for improved scientific information practices are based on 
the procedure now followed by the Atomic unergy Commission. The report 
includes the comment that in 10 years the AEC has reviewed 158,000 reports 
and, under their pr« wedure, 122,000 reports have been declassified. 

The House Government Information Subcommittee wants copies of the above 
identified reports and documents—the same information requested from you, 
in fact, during the hearing last July 9. In view of the importance of the rec- 
ommendations, I believe the information should be made available to the public. 

If the information is to be refused either to the public or to the House Gov- 
ernment Information Subcommittee, please inform the subcommittee imme- 
diately under what statutory authority this action is taken. 

Sincerely, 
JOHN E. Moss, Chairman. 


ASSISTANT SECRETARY OF DEFENSE, 
LEGISLATIVE AND PUBLIC AFFAIRS, 
Washington, D. C., November 12, 1956. 
Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House of Representatives. 

Deak Mr. CHAIRMAN: This is in reply to your letter of November 10, which was 
read to my secretary over the telephone, wherein you request certain documents, 
listed below, pertaining to the classification and declassification of scientific and 
technical information. 

1. Agenda of Research and Development Council meeting of July 6, 1956. 

2. Five-page recommendation of a proposed method for establishment of 
an overall Department of Defense classification policy. 

3. Three-page recommendation of a proposed method for establishment of 
an overall Department of Defense declassification policy. 

4. Two-page document listing those present at the meeting. 

5. Three-page memorandum, dated October 12, 1956, from Air Force re- 
search and development. 

6. Two-page memorandum, dated August 31, 1956, from Army research 
and development. 

7. Two-page memorandum, dated July 31, 1956, from Navy research and 
development. 

You will recall that I testified before your committee on July 10, as follows: 
“The Assistant Secretary of Defense for Research and Development is just about 
ready to submit to Secretary Wilson a recommendation for the handling of 
scientific and technical material with a view to expediting the dissemination of 
that material to interested people in the scientific fraternity and otherwise.” I 
understand that this subject was presented by the office of the Assistant Secre- 
tary of Defense for Research and Development to the Research and Develop- 
ment Policy Council meeting for discussion, that no final position was reached, 
and that the matter is still under study. 

All of the above documents which you have requested are internal staff work- 
ing papers relating to preliminary exchanges of views concerning the above 
matter which is still under study. As such, it would not be in the public in- 
terest to release these documents. 

Tam sure that the Defense Department research and development representa- 
tives who are scheduled to appear before your committee are prepared. to give 
you their views on Department of Defense policies and practices relating to the 
handling of scientific and technical information. 

Sincerely yours, 


Rosert Tripp Ross. 
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ASSISTANT SECRETARY OF DEFENSE, 
LEGISLATIVE AND PUBLIC AFFAIRs, 
Washington 25, D. C., November 16, 1956. 
Hon. JoHN E. Moss, 
Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House of Representatives. 

Deak Mr. CHAIRMAN: This is in further reply to your letter of November 19 
requesting certain documents relating to the Department of Defense policies gp 
classification and declassification of scientific and technical information. Ag] 
advised you in my letter of November 12, the documents which you requeste4 
are internal staff working papers relating to preliminary exchanges of views 
concerning a policy matter which is still under study, and it would not be ip 
the public interest to release these documents. 

That your committee has been misinformed concerning the documents re 
ferred to, is evidenced by certain statements contained in the statement issye 
by your committee on Wednesday, November 14, which are not in accord with 
the facts. Here are the facts: 

The Council still has the matter under study, and therefore it has not come 
“up with a series of recommendations.” 

The Office of the Assistant Secretary of Defense for Research and Develop. 
ment still has this matter under consideration, and it has not been “completed.” 

A special group was not set up to look into this matter. The Research and 
Development Policy Council serves as a continuing advisory group from which the 
Assistant Secretary of Defense for Research and Development obtains the 
evaluation and advice of affected offices throughout the Department. 

No final decisions on this matter have been reached nor have any recom- 
mendations been made to the Secretary of Defense. The Department of De 
fense recognizes fully that final official action taken by the Department is the 
very proper concern of Congress and the public, and when the Secretary issues 
any new regulations concerning the handling, classification, and declassification 
of scientific and technical information, copies will be forwarded to your con- 
mittee. 

Three of the documents requested by your committee include the detailed 
agenda and working papers containing staff proposals relative to DOD classi- 
fication and declassification policies and procedures pertaining to scientific 
and technical information. These proposals were submitted to the Research 
and Development Policy Council for discussion and consideration, a process 
which is still underway. Three of the documents requested are memorandums 
from Officials of the three military services expressing their views on the staff 
proposals mentioned above. One of the documents is “notes” on the Council 
ineeting. 

These documents constitute preliminary memorandums and working papers 
which are properly a matter of confidence under the historie principle re 
affirmed in the President’s letter to the Secretary of Defense of May 17, 19%. 
As there stated, this principle is based on the premise that “Because it is es 
sential to efficient and effective administration that employees of the executive 
branch be in a position to be completely candid in advising with each other 
on official matters * * * it is not in the public interest that any of their con- 
versations or communications, or any documents or reproductions, concerning 
such advice be disclosed.” 

I trust that this will help place in proper perspective the decision by the 
Department of Defense in regard to these documents. 

If the committee believes it will assist them in their study of this problem, 
and so desires, the Department of Defense will be glad to have the Office of 
the Assistant Secretary of Defense for Research and Development prepare an 
analysis of eurrent DOD policies and procedures and outline the problem 
areas relating to the classification and declassification of scientific and technical 
information. In addition, the Department will be pleased to supply you wtih 
a list of the members of the Research and Development Policy Council. 

As the committee’s statement of November 14 was released in full to the 
press, a copy of this letter is being given to the press. 

Sincerely yours, 


RoserRt Tripp Ross. 
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CONGRESS OF THE UNITED STATES, 
House OF REPRESENTATIVES, 
Washington, D. C., November 28, 1956. 
Hon. Ropert Terre Ross, 
Assistant Secretary of Defense, 
The Pentagon, Washington 25, D. C. 

Dear Mr. Ross: Your letter of November 16, 1956, repeats your earlier refusal 
to make available to the House Government Information Subcommittee the rec- 
ommendations from the Research and Development Policy Council on the release 
of scientific information. 

You will remember that on July 9, 1956, while testifying before the subcom- 
mittee, you stated that the “Assistant Secretary for Research and Development 
has just about ready to submit to Secretary Wilson a recommendation for the 
handling of scientific and technical material with a view to expediting the 
dissemination of that material to interested people in the scientific fraternity 
and otherwise.” It is these recomme dations which the subcommittee, in con- 
tinuing its efforts of cooperation, asked’ you to provide. In your letter of No- 
vember 12, 1956, you stated that releasiug the documents “would not be in the 
public interest.” ames 

This is an amazing statement. It is always in the public interest for the 
persons charged with responsibility under our form of Government to cooperate 
fully in seeking solutions to complex governmental problems. In this spirit of 
cooperation, the House Government Information Subcommittee has worked closely 
with Defense Department officials in studying the Department’s information 
practices and policies. Certainly, it is not in the interest of good Government 
nor does it seem to be even good public relations—for the Defense Department 
to refuse cooperation by withholding recommendations developed in an area 
which a Subcommittee of Congress is studying. 

You state in your letter of November 16, 1956, that the documents in ques- 
tion have been refused to the subcommittee under the principle outlined in 
the President’s letter of May 17, 1954, to the Secretary of Defense. In his press 
conference of July 6, 1955, the President amplified the principle set forth in that 
letter as follows: 

“If anybody in an official position of this Government does anything which is 
an official act, and submits it either in the form of recommendation or anything 
else, that is properly a matter for investigation if Congress so chooses, provided 
the national security is not involved.” 

Most certainly, Mr. Ross, the documents in question are recommendations— 
in fact, you so identified them before the subcommittee. They certainly are 
recommendations on a matter proper for the investigation by Congress. You 
have never contended, nor do I believe you now wish to contend, that the docu- 
ments should be refused to the subcommittee because national security is 
involved. 

The House Government Information Subcommittee has received executive 
cooperation from the White House on down—until we were faced with your 
refusal of cooperation. I want to reemphasize the fact that your decision to 
refuse cooperation is not in the public interest. Without going into a lengthy 
discussion of your authority to withhold the documents, I wish to point out that 
the recommendations in question—whether final or preliminary—would be most 
helpful to the subcommittee, the Congress, and the public. 

The subcommittee will be glad to accept your offer of an analysis of current 
Defense Department policies on the release of scientific information, as well as 
an outline of the problem areas. We also would appreciate your supplying a list 
of the members of the Research and Development Policy Council, as you offer 
in the next to the last paragraph of your letter of November 16. 

While this meager information will be of some help, I sincerely hope you will 
in the spirit of true public interest reconsider your decision to withhold the 
full information requested from the subcommittee. 

Sincerely, 
JOHN E. Moss, Member of Congress. 
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Exuisir VII-A 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D. C., April 2, 1957. 
Mr. YATES McCDANIEL, 
Associated Press, 
Evening Star Building, Washington, D. C. 

Deak Mr. McDaniev: At the press conference last Thursday in conneetig, 
with Secretary of Defense Wilson’s implementation of parts of the report og 
the Coolidge committee, you asked whether there might be made available to the 
public the confidential memorandum of Secretary of Defense Robert A, Lovett, 
dated March 17, 1952, addressed to the Secretaries of the Army, Navy, and Aj 
Force, on the subject: “Disclosures of Classified Security Information to th 
Press.” This paper was reference (b) in Department of Defense Directiy 
5145.2, and was canceled by section II of that directive. 

You will find enclosed a copy of the canceled memorandum, which has now 
been declassified. 

You will note that the second paragraph of this memorandum refers to memo. 
randums of conversation which were attached to the copies of the original memo. 
randum that were furnished to the Secretaries of the three military depart. 
ments. These memorandums were six in number, and in view of the fact that they 
referred to information which was then classified and which is still classified, 
it is not possible to release these memorandums, nor would it be fair to the 
newspapermen concerned. 

I may say, however, that in each case they referred to actions of variong 
members of the press in discussing with representatives of the Security Review 
sranch of the Department of Defense, information which had come to them 
from outside sources and which they wanted to review with the Department 
of Defense, in order to assure themselves that such information could he 
published. 

You will also note in the final paragraph a reference to a report to be secured 
from the Department of the Air Force. This report is of a detailed natnre, 
discussing various items of classified information relating to weapons. For that 
reason it is still classified and cannot be released. 

Sincerely yours, 
ROBERT DECHERT, General Counsel. 


Exuistr VIT-B 


THE SECRETARY OF DEFENSE, 
Washington, March 26, 1953. 

Memorandum for the Secretaries of the military departments, Joint Chiefs of 
Staff, Assistant Secretaries of Defense. chairman of boards, committees, 
and councils, OSD, Assistants to the Secretary of Defense, Directors of 
Offices, OSD 

Subject: Security violations in the Department of Defense 

I am deeply concerned over the number of security violations occurring re 
cently within the Department of Defense. Responsible military opinion has 
established that the nature of information so compromised has seriously affected 
the national security of the United States. Furthermore, I am informed that 
intelligence evaluation confirms that such information. both in the aggregate 
and in detail, has provided vital intelligence to countries hostile to the United 
States. 

In view of the general international situation and the continuing military 
operations in Korea, I am impressed with the clear necessity of affording the 
utmost protection to our scientific, technical, and military advantages. The 
expenditure of lives and of the wealth of our citizens in the present defense 
effort makes it mandatory to insure that our military secrets are not dissipated. 

It must be coneluded, as to the reasons for this condition. that indoctrination 
in security regulations generally is being handled in a perfunctory and har 
hazard manner. Other indications exist that sensitive staffs and agencies lack 
the detailed working knowledge of security practices and procedures established 
for safeguarding classified information. Also having bearing upon the securitt 
situation is interservice rivalry in the weapons development field and competi 
tion between defense contractors. Although competition as such is indispen* 
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able to the American system, it has been permitted to unduly influence decisions 
on the disclosure of technical developments of military application. Lastly, I 
pelieve that the debriefing of civilians leaving Department of Defense employ- 
ment, or leaving the employment of Department of Defense contractors having 
classified contracts, must incorporate positive instructions against unlawful 
disclosures of classified information. Similar positive procedures are required 
in the cases Of military personnel retiring and separating from the service. 

As an immediate supplementary measure, I desire that you express in affirma- 
tive and unequivocal language to all personnel under your jurisdiction the 
consequences Of unauthorized disclosure of classified security information and 
that such instructions specifically include key executives and military personnel 
in headquarters located at the seat of Government. 

Additionally, your instructions in this matter should provide for continuity 
of investigative jurisdiction and review to insure prompt and adequate dis- 
ciplinary action regardless of rank or position. Disciplinary action should in- 
clude, in the case of military personnel, trial by court-martial, or in the case 
of civilians, prosecution under title 18, United States Code, as amended, or other 
Federal statutes, as appropriate. Offenses by civilian employees of the Depart- 
ment of Defense should also be carefully reviewed for the applicability of Public 
Law 733, Sist Congress (64 Stat. 476), pertaining to security risks. 

C. E. WILSON. 


Exutpir VII-C 
[ Contidential] 


THE SECRETARY OF DEFENSE, 
Washington, March 17, 1952. 
Memorandum for the Secretary of the Army, the Secretary of the Navy, the 
Secretary of the Air Force. 
Subject : Disclosures of clasified security information to the press. 

The continuing disclosures in the press of classified statistical and perform- 
ance data on hew weapons constitute a grave military security problem. The 
variety of coverage devoted recently to this subject would indicate that these 
leaks of information are occurring at the seat of Government. The unsettled 
international situation; continuing war in Korea, and the immense public funds 
heing spent on research and development make clear the civic and moral respon- 
sibility of Department of Defense and Defense employees to prevent such leaks. 
Notwithstanding the fact that official opinion unanimously and categorically 
condemns this frittering away of our military secrets, serious violations 
continue. 

Attached are memorandum of conversations between representatives of the 
press and the Chief, Security Review Branch, OPI, OSD. It is obvious from this 
documentation that the representatives in question had gained possession of 
properly classified military information concerning our guided-missile program. 
Although the subsequent publication of this nonreleasable information may con- 
stitute a violation of the espionage laws, fundamental responsibility for these 
breaches of security, in the first instance, rests with the Department of Defense. 

In accordance with the desires of the Secretary of Defense it is requested 
that the Military Departments undertake aggressive investigations of the mat- 
ters contained in the inclosures to determine the identity of the individuals 
responsible for these violations with view to prosecutive action. In order that 
these investigations may be conducted with the utmost objectivity with respect 
to areas of joint interest, it is also requested that the Department of the Air 
Force take the initiative in coordinating the joint effort. Copies of this memo- 
randum, without inclosures, are being furnished to the necessary boards and 
agencies on this level and will constitute authority to pursue investigation 
within these activities as required. Such developments as necessitate the par- 
ticipation of the Federal Bureau of Investigation will be arranged under exist- 
ing agreements between your Departments and that Bureau. 

It is also requested that the Department of the Air Force render an interim 
report of progress to this office within 10 days of the receipt of this memo- 
randum. 


Ropert A. LOVETT. 


Upon removal of attachments this document becomes unclassified. 
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Exnuisir VIII-A 


HOUSE GOVERNMENT INFORMATION SUBCOMMITTEE, 
Washington, D. C., October 9, 1956. 
Hon. CHARLES E. WILSON, 
Secretary of Defense, 
Department of Defense, Washington, D. C. 


DeaR Mr. Secretary: The House Government Information Subcommittee has 
been informed that the facts surrounding negotiations of private firms to rent 
space in the Pentagon are not made public. 

It is the understanding of the subcommittee that the firms which operate shop, 
in the Pentagon’s commercial area are selected through negotiated contracts anq 
not by competitive bidding. The selected firms pay a percentage of their receipts 
as rent to the Defense Department. 

Certainly there can be no security involved in the question of how much money 
private firms are paying the Government for the privilege of selling their prod- 
ucts to Pentagon employees. There is involved, however, the public's right ty 
know about the day-to-day activities of its Government. In addition, a public 
report of the rental agreements negotiated by the Defense Department won 
prevent possible charges of collusion in arriving at a final rental figure. 

If the information on rental agreements in the Pentagon is not available to 
the public, is it available to congressional committees? If the information js 
held confidential in either case, under what statutory authority is this action 
taken? Is there a departmental rule or ‘regulation covering this specifie re. 
fusal of information? If so, please provide the subcommittee with copies. 

If the refusal of information is on the basis of a discretionary action, please 
explain fully. 

Please answer these questions and provide a complete report on the matter 
as soon as possible, since it may be an item of discussion during the subcommit- 
tee’s hearing with Defense Department officials tentatively scheduled to be held 
November 12, 1956. 

Sincerely, 
JOHN E. Moss, Chairman. 


Exuierr VITI-B 


ASSISTANT SECRETARY OF DEFENSE, 
LEGISLATIVE AND PUBLIC AFFAIRS, 
Washington, D, C., October 22, 1956. 
Hon. JoHn E. Moss 
Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House Office Building. 

DEAR Mr. CHAIRMAN: Secretary Wilson has asked me to reply to your letter, 
dated October 9, 1956, inquiring as to the availability to the public and congres 
sional committees of facts surrounding negotiations of private firms renting 
space in the Pentagon for the purpose of supplying commercial and other serv- 
ices to the personnel employed there. 

Certain information with respect to these arrangements is not available to 
the public. The limitation on its public dissemination does not stem from re 
quirements of naticnal defense, but rather because the information falls within 
the category of nondefense information, which, as we have previously advised 
your committee, requires protection for other reasons in the national interest and 
which is withheld or controlled in dissemination pursuant to various constitu 
tional, statutory, and executive branch reqirements, as implemented by depart 
mental directives or instructions. 

As you know, some limitation of access to certain nondefense type inferma- 
tion is required in the overall national interest to avoid either impairing the 
operations of the Government or inequitable benefiting or injuring particular 
groups or individuals. The Congress itself has emphasized the importance of 
this principle by enacting various statutes addressed to assuring it will be fol- 
lowed, such as the criminal provisions of title 18, United States Code, section 1905. 

This Department believes that general dissemination of the financial details 
of these agreements to which you have referred would not be in the public in- 
terest; that such public dissemination would not only place the Government at 
a disadvantage with respect to solicitation of future contracts, but, more im- 
portant, would inevitably impair free competition and prove injurious to parti 
cular firms and industries. Further, it is considered that public dissemination of 
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sch information is prohibited by the provisions of title 18, United States Code, 
" tion 1905. Public disclosure to a congressional Committee of the same infor- 
“tien would be equally disadvantageous and, at the same time, would appear to 
be within the purview of title 18, United States Code, section 1905. 

The public release of such details of these contractual arrangements would 
obvisously furnish experienced competitors with the necessary data from which 
they could determine many facts with respect to the ‘methods of operation, 
amount of income or profits, and other related data, which, of course, the con- 
cessionaire awarded a contract would not want made available to competitors 
and which, if despite his desires, were made available, could easily result in 
overall injury to the particular business involved. 2 arabic? 

The public interest in this respect is adequately protected, as in similar 
subject areas, by the Congress. This Department, on request, would naturally 
make available information concerning these lease agreements to appropriate 
committees of the Congress, such as the Appropriations, Armed Services, and 
the Government Operations Committees. For the reasons outlined above, such 
data would, of course, be furnished in executive session. 

You may not have been advised that some information with respect to these 
contractual arrangements has been, and will continue to be, made public. 
For example, we have recently made available general information, which has 
appeared in the press, with respect to the names of existing concessionaires, 
the total gross dollar business done by all concessionaires during a particular 
period, the types of contracting arrangements utilized, and the organization 
within the Department to be consulted by anyone interested in considering 
participation. Any other information concerning these agreements, which 
might prove of general interest and which, it develops, could be released with- 
out doing violence to the basic principles described above, will similarly be 
made available to the public. 

Sincerely yours, 
RoBERT Tripp Ross. 


Exnipir VIII-C 


Housk oF REPRESENTATIVES, 
GOVERNMENT INFORMATION SUBCOMMITTEE OF THE 
COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C.. Mareh 18, 1957. 
Hon. CHARLES BE. WILSON, 
Secretary of Defense, 
Department of Defense, Washington, D. C. 


Deak Mr. Secretary: The Defense Department Concessions Committee has 
informed the staff of the House Government Information Subcommittee that 
a hew provision is being added to the leases of Pentagon concessionaires to 
permit making public the terms of the leases. 

The subcommittee staff has been informed that the new provision states: 
“The concessionaire agrees that the committee (Concessions Committee) may, 
at its discretion, make public upon request the terms of this agreement.” 

Although this provision appears to be a commendable step toward releasing 
information about the public’s business, the subcommittee will appreciate 
answers to the following questions in order to have a complete understanding 
of the Department’s policy: 

1. Will the new provision be included in each new lease? Will it be in- 
cluded in the renewal of each present lease? 

2. Will the Concessions Committee make available upon request from any- 
one any such lease with all its terms? If not, please explain, and cite under 
what specific statutory authority a person may be denied that information. 
If the refusal is under a rule or regulation, what rule or regulation? If the 
refusal is discretionary, explain fully. 

3. Is it the policy of the Department of Defense that receipts by the 
Government from the concessionaires, on a firm-by-firm basis, are available 
to anyone upon request? Are these figures on a yearly, semiannual, or 
quarterly basis? If not, please explain how they are available. 

In the interest of assuring the public more information about its own 
business, I would appreciate an early reply to this inquiry. 

Sincerely, 
JOHN E. Moss, Chairman. 
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Exuieir VIII-D 


OFFICE OF THE SECRETARY OF DEFENSE, 
Washington 25, D. C., March 28, 1957. 
Hon. JOHN E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives. 

Dear Mr. CHAIRMAN: Your letter of March 18, 1957, to the Secretary of 
Defense has been referred to me for reply. The questions raised are answer 
as follows: 

1. The new provision, or one similar to it, will be included in each new ¢. 
tract or renewal of present contracts. 

2. The Concessions Committee will make available upon request from any om 
all the terms of the new and renewal contracts. 

8. It is the policy of the Department of Defense to make available to any om 
upon request receipts by the Government from the concessionaires on a firm. | 
by-firm basis. Such information is available on a quarterly basis. 

Sincerely, 
J. R. Loris, 
Chairman, Department of Defense Concessions Committee, 



















































3E, 
}, 1957. 


eta ry of 


A 


DSWered 
lew COD 
Any one 


any one 
a firm. 


| 

: 

| 
vittee 

; 


0 


INDEX 





Part I, DerENSE DePARTMENT IMPLEMENTATION OF THE COOLIDGE COMMITTEE 
RECOMMENDATIONS 


Administrative restriction (official use only): 


Attitude 
Wilson, 


Directive 
Conflict with constructive contribution 


5200. 6. 


A 


Comparison of insurance companies to Government. 
Disciplin: ry action under-_ 


‘Extreme 


case 


Willful bad judgme nt 


No discipline for withholding_- 


Discip 


linary 


Interpretation of 


Letter from 


tobert 


Necessity to defend release 
Employee asks his boss 
No rule for every situation_- 


“Official Use 
Related to 


Concessions, 


Authority of committee 


Only”’ 
5400.4 


Pentagon leases for 


stamp not required 
Information for Congress-__- 


C 


to investigate 


Availability of figures on gross sales 
Availability of existing leases 


to negotiate 


New leases to be made public 


Loftis letter (see 
tefusal under 


Congress, information to: 
Congress determines defense 
Congress has acquiesced 

Executive 


information, 
Attorney General 


has bowed to Congress 
Congressional intent to deny information to itself 
Investigative 


cited 


Need for making negotiated contracts public 
Reluctance 


also exhibit VIII- 
18 United States Code 
Release of procurement contracts 


availability 
Jackson on 


Classified Wilson memorandum 
Exceptions to secrecy 
Investigative document withheld from Congress- - 


President made 


final decision- 
President not subject to conte mpt- 


action suggested for withholding 5 
Possibility of negative attitude 
General Counsel has authority to investigate nonsec vurity le ak. 


Dechert to Darrell Garwood, INS 


‘Trade Secrets’’ 


Refusals under Cleveland and Theodore Roose velt 
Need to know applied to__- 


Preliminary advice withheld 


Cordiner re port 


Right and duty to get information 


Congressional intent to deny itself information_-__- 
Replies to requests for information_. 


Failure to state number of refusals 
review_- 


Security 


seuAsiia 2289 


Page 
2234 
2170 
2262 
DIR 


ao a6 


2223, 2285, 2286 


2285 
2287 
2288 


2290 
2308 
2289 
2215 

. seek 
Sat 2224 
2232, 2233 
2219 

2189, 2193, 2218 


2296 

2297 

2299 

oe . seul 
2300 

2300 

2296 

2300, 2374 

2295 
2298 


Act 


2199 

é 2180 
2241 

2185, 2295 
2290, 2293 
2291 
2291 
2292 
2291 
2294 
2294 
2294 
2210 
2171, 2187 
2200, 2201 
2241 
2185, 2295 
; 2283 
si . 2284 
2194 





II INDEX 


Congress, information to—Continued 


Subpena, refusal of: Letter from John R. Steelman to Congressman 
Hoffm: an. 


i abe Asa. ps a gk eo gk ee ser go bp dh 2171 
Title 5, “"U ethodl States C ode, section 1002, cited as authority -2184, 
Intent of. 


Limits doa’ eg ce ee as a ee hs 

‘Rare case’’ of refusal 
Presupposition of________ 
Secretary of Defense decides 


Refusal of scientific pieceiaee recomme iaintaae not 
SI Wir i Ain cla dawacenccct ge 
Delegation of authority to refuse Congress________ 2196, 
Related to administrative secrecy, DOD 5200.6___ 2189, 2193, 
Statutory authority for___ 
Congressional travel_____- 
tor wes silent__ 
Defense lacks authority to ‘release. 3 
No authority over ‘ 
Refusal of information about...____- cies ita tae eae 
Constitution (see also, Statutory authority): 
Defense, constitutional re ee 
Congress determines _ _ _- 
President delegates authority. 
Constitutional Convention 
Articles of Confederation — 
Madison’s Journal- 
“Leak’”’ of. . 
Historical precedents as justific ation for withholding - 
Roviaro v. United States-~ ; ili oe ie Scwnak co Se 
Separation of powers. 
Congress versus executive 
Executive has bowed to Congress 
United States v. Curtis-Wright 
Constructive contribution 
Abolition suggested ___ 
Modification suggested. 
Need for rewriting 7 
Coolidge recommend: ation / 
Cost cited as only disadvantage _ - 
Promise to change 
Indianapolis case 
Censure of aut! hor. 
Meaning of ‘‘policy’ 
Ridgway letter 
Teamwork, importance cited 
Preservation of teamwork 
Wilson Directive 5230.9 
Application of ; , ‘ 
Relation to 5200.6, administrative secrecy _ - 2255, 2259, 2260, 
Coolidge Committee: : 
Assigned to plug leaks_ res 
Grand jury investigation of re eporter rs recommended 
tecommendation on constructive contribution 
Twelve more recommendations pending__. 
Cordiner Report (see also Congress, information to) --- 
Congress could have had 
Cordiner “‘proposals’’ sent to President___- 
Decision to withhold_ 
Explanation of refusal 
Difference between two versions_ 
‘‘Leak’’ of____. 
Memorandum of submitt: al deel: issifie 3: 
Need to know applied to Congr 


insite Sie 


er no 2262 


Page 


2317 
» 218) 
219] 


2273 
227 } 
2218 
2184 
224 
2243 
2244 
2244 
2279 


2197 
2199 
2196 
2180 
2198 
2183 
2211 
2225 
2193 
2179 
2246 
2241 
2189 
2253 
2267 
2262 


2257, 2263 


2260 
2263 
2259 
2266 
2 2267 
2258 
2260 
2265 
2267 
2251 
2253 
9962 


2170 
2305 
2260 
2171 


2200 


2202 
2201 
2203 
2202 

























































Directi 


Ca 


Hotz 


India 
Infort 


het ert 


Inves 


Lem 





j INDEX Il 
Page : D 
 ontiVes: Page 
2317 | Dire aliber of man cited «sh el tnsad iain ce edna meee ee an ae 
1, 2189 Cost of, estimated by Robert Dechert-_-_- --- ace ea tae aed aoe 2263 
4,219) | Definition of sean a aca emanaiaaa a 2213 
21% | Impact of --. Sane eee ctidmuumeaeiere ae 
2185 Legal effect of -- ana gata adaens daa Eee sees ional 2214 
me) Memorandum, definition of ane ; Fook ahr 2215 
D, 2289 Difference between directive and memorandum eer i 
2278 | May be made public oer a ene ee cee ae 2217 
2196 | ' Use of to circumvent publication. _____ —- Saba et 2218 
2275 | Nonsecurity directive made public_-_--_- ‘ 2217 
Wilson Directive 5230.9 (see also, Constructive contribution) - - - -- 2251 
2273 | Wilson Directive 5122.5____- ; _ 2251, 2252 
b, 2274 | Wilson Directive 5105.12 (declassification) 2170 
3, 2218 Wilson Directive 5145.2 (see also, Investigations) --___- ' 2170 
2184 | Wilson Directive 5400.4 (see also, Congress, information to) . 2171, 2178, 2189 
2249 Wilson Directive 5200.6 (see also, Administration restrictions) 2170 
2243 Related to 5400.4, Information to Congress : 2189, 2193, 2218 
: 224 Wilson directives: _ . 
», 2244 Greater restrictions of._..__-- si rae wien dvn SIGs 2249 
2279 Wrong emphasis of 2239 
| Wrong approach to 2174 
2197 
2199 | H 
2196 | Hotz case i se 2302 
2180 | Letter from Robert Hotz to Navy Secretary Charles 8S. Thomas 2302 
pe | Letter from Secretary Thomas to Editor Hotz SebbL use su 2303 
2183 
9911 &§ 
25 | 
2193 — Indianapolis case. (See Constructive contribution.) 
2179 Information pointers ‘ ie cata 2268, 2269 
2246 | Excerpts from oe side dicate 2268 
2241 | Exclusive story as result of inquiry ‘ ; é é 2270 
2189 | Suggested directive to include i “as 2 2268 
2253 Investigations (see also, Leaks): 
2267 : Disciplinary action 7 2223, 2285, 2286 
2262 | General Counsel’s authority to investigate as ee 2221, 2308 
, 2263 | In cases of “‘serious”’ leaks . edits Soa ea 2221 
2260 | Investigative machinery mnt ain ee sahara an 2220 
, 2263 General Counsel to monitor - Te 2304 
2259 | Reporters, investigations of ; 2302 
2266 Coolidge opinion on edabranen deol eee 
2267 | Courts of inquiry, letter from Robert Dechert to Chairman Moss. 2306 
2258 Grand jury recommendation wisted bal 2305 
2260 Hotz case _ " ‘ a thie 2302 
2265 Scot, Great Ke wakd ; 2305 
2267 Threats ee = 2309 
2251 Legal authority ; ... 2304, 2311 
Law enforcement responsibility ‘ taeda tah .-- 2310 
Wilson Directive 5145.2 ; 2170 
2170 L 
2305 Leaks (see also, Investigations 
2260 Cordiner report 2 inte Jaap 
2171 General Counsel has authority to investigage______.--- eee 
2200 Land purchase information a 2223 
2204 Madison Journal : eke 2211 
2206 _ Wilson directives may lead to more leaks es ‘ 2171 
2202 Lemnitzer nomination a 2240 
2201 
2203 
2202 
2208 


2210 








IV INDEX 


M 












Manual, Army: 


Attitude of “don’t release anything’’_ ae e oa 
Request for ; ie , 2935 
Not classified ; ~ D3 
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jr Force information— 
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Defense Department censorship: 
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Censorship of Twining speech 
X+2 speed not a leak 
Personnel: Selection of experienced information personne] 
Security Review: 
Directly with other services 
Plan for Air Force office of 
imy information: 
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Information Chief’s responsibility for clearing 
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Army information—Continued 
Differences between services: 
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Navy information: 


Censorship: 
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Submission for DOD clearance is voluntary_-------------- 2425 
Navy: Collier’s frogmen story__.............------- 2419 


Declassification: Lag in_____ 
Funds tor public information: 


III Or eo oad won anne heel 
Differences between services, need to air 
Security review: 

wor Navy irormation Oiler... = secs. ecu. lace 
Clearance directly with other services 


INDEX 2537 
P 


“Pyrloined” documents: 
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Snyder, Murray, Assistant Secretary of Defense for Public Affairs: 
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